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Reductions in federal excise taxes effective April 1 
caused an 0.2 per cent drop between March and April, 
to 114.6 per cent of the 1947-1949 average, in the BLS 
index for all items. The index is now 0.7 per cent below 
the peak of October, 1953. Among items whose price 
went up in April were food, rent and medical care 


Phe April employment picture was much improved 
over March. The civilian labor force increased in size 
by 238,000 to 64.063 million (there are about 3.4 million 
in the armed forces), the number of Americans on the 
job increased by 498,000 to 60.598 million, and there 
were 3.465 million unemployed—a decrease of 260,000 


Che average workweek dropped by 4% hour to 39 hours 
in April, reducing average weekly pay 51 cents to 
$70.20 for production workers, despite a one-cent rise 
to $1.80 in average hourly pay. Average weekly pay 
is off $1.49 from 1953’s monthly average of $71.69, and 
off $1.94 from the October, 1953 high of $72.14 


Unchanged from March to April at 123 per cent of 
the 1947-1949 average, seasonally adjusted, the index 
was 13 points below April, 1953. The new figure is 
about 10 per cent below the all-time peak of last July 


Preliminary estimates for the fourth quarter of 1953 
show that profits dipped sharply. Votals: $34 billion 
before and $15.4 billion after taxes. Comparable figures 
for all of 1953: $41.9 before and $19 billion after taxes 


Slight drop, $200,000, from February to March in the 
seasonally adjusted annual rate. March total: $282.8 
billion. Labor’s income rate fell a full $1 billion dut 
ing the month to $194.3. This decrease was partially 
offset by slightly larger receipts in dividends and pet 
sonal interest and a boost in transfer payments 


March was the third consecutive month of decrease 
otal credit outstanding during the month was $27.151 
billion, $327 million below February. Automobile 
paper fell another $115 million to $9.8 billion, $558 
million below last November's high 


The 800 work stoppages in effect in the first thre« 
months of 1954 involved 300,000 workers for 3.05 mil 
lion man-days of idleness. In contrast, the 1,276 stop 
pages in the first quarter of 1953 accounted for 550,000 
workers and 3.72 million man-days of idleness 
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Comment on 
Current Labor 
Problems 





The Guaranteed Annual Wage 
and Unemployment Compensation 


By DAVID LEVINSON 


_ traditional meaning of the guaran 
teed annual wave is a guarantee of em 
ployment to the worker for at least a substan 
tial part of a year \t 


reports indicate that the ClO Electrical Work 


this writing, news 


ers In negotiations with management are about 
present a demand tor 


The Steel Workers 
Workers 


ready to formally 
a guaranteed annual wage 


Auto 


also intend to do so 


in June and the next year 


tradi 
labor 


Labor’s version differs from. the 


tional. By a guaranteed annual wage, 


means unemployment benefits supplementary 


to benefits under the unemployment com 
mtegration 
Wate and 
that the 
offset 


forme! 


pensation laws. It also wants 


between the guaranteed annual 


unemployment compensation so 


benefits paid under the latter are 
benefits due under the 
with the effectrveness of 


plans 


against 
Labor is impressed 
between private 
Such 
liberalization of 


in both 


integration pension 


and old-age retirement integration, 


it claims, has led to the 
old-age retirement 


It hopes, conseque ntly, that 


under 
1952 


benefits 
1950 and 
annual 


with the guaranteed 


lead to a 


integration 
Vaii¢ will 
employmert 


liberalization of un 
compensation benefits 

' Inland Steel Company v. NLRB, 15 LABor 
CASES 64.737, 170 F. (2d) 247 (CA-7, 1948) 
cert. den. 336 U. S. 960 (1949). See also Cross 
and Company v. NLRB, 16 LABOR CASES 
* 65.157, 174 F. (2d) 875 (CA-1, 1949); NLRB 1 
Allison and Company, 14 LABOR CASES © 64,270, 


The Developing Law 


compe lic d to express 


Wore 
rical opimon on whether labor w 


a guaranteed annual wage im the neat 


future, | would venture the observation that 
it will not This is not to say that the 
employers will refuse to entertain the 


\8 implied 


Inland Steel and related decisions it ts 


issue 
of the guaranteed annual wage 
in the 
obvious that must do so as an obl 
laft-Hartley 


marshall 


they 
tion imposed by the 


Undoubtedly they have been 
ures on the 


But | 


conditions, neo 


tacts and fig issue mm anticipation 
ot negotiations assume that current 


longer inflationary, 


CCONONMIIC 
to precedent-establishing 


unions m the collective 


are not conducive 


gains by labor 


bargaining arena Insofar as basic in 


dustry is concerned the attainment of a 


precedential 


would he | 


vyuaranteed annual wage 
Like Wise, the 


appears not to be the 


helping 


Kisenhower Administration 
kind that w | 
hand of a 


ill extend 
to labor the benevolent 


neutral consider 


For example, the matter of 
pension plans Although the War I 
Board had somewhat encouraged the adoption 
World 


of pension plans in industry 
precedent-establishing develoy 


War II, the 
},! 


in terms of its impact upon the pub 


abor 
during 


ment, rT 


165 F. (2d) 766 (CA-6, 1948), cert. den. 335 I 
814 (1948) 

The Termination Report of the 

War Labor Board, United States Department of 
32 


Labor, Vol. I, Ch. 3: 


National 
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Dr. Levinson is associate professor, 
Department of Economics, Ohio Uni- 
versity. He read this paper before 
the annual conference of the Social 
Science Section of the Ohio College 
Association at the Ohio State Uni- 
versity, Columbus, Ohio, April 10. 





and particularly upon organized labor, was 
the pension plan which John L. Lewis had 
obtained from the government in 1946 whil« 
the under 
When seizure was lifted, the mine operators 
the Jat 
When pension plans were at issue 
industry in 1949, President 
the national 
Taft-Hartley 
law, established a board of inquiry to make 
recommendations for the [ 
Had he relied 
the board could only 

of fact but not recommendations for 
ment As it the 

recommendations in support of 
the 
the 
principle of payment toward those pensions 


mines were government seizur 
recognized 
accompli 
in the 


‘Truman, without 


pension plan as a 
steel 
reterence to 


emergency provisions of the 


settlement of the 
Taft-Hartley, 
made findings 
settle- 
made 


dispute upon 


have 
developed, board 

the unton’s 
establishment ot 


position both as to 


pensions and as to noncontributory 
Thereby the board appeared to have genet 
ated a significant amount of public opinion 
favorable to the union's case. 
conditions do not 
that 


iminent, 


Moreover, 1f business 
develop 
the atti 


job seniority 


measurably or if 
not appear 
tude of union members whose 


deteriorate 


doe Ss 


ment 


gives them some measure of protection 


against layoff may persuade union nego 


bargain away the annual wa, 
demand for a= straight 


benefit if the 


tiators to 
wage imcrease o1 
latter 


realizable Is 


some other prospect 


appears more immediately 


there a difference in this respect as com 


pared to pension plans’ Presumably 
benefit 


every 
from a 
\ high 


not feel equally cet 


worker expects to pension 


plan upon retirement. seniority em 


ployee, however, may 


tain about benefiting from a guaranteed 


and, Wh all like lhhood, he Call 
to the that 


annual wage, 


benefit from it same extent 
will. Of course, 

lost, the high 
seniority emplovee, generally being the older 
of the 


more difhcult 


not 


a low-seniority employee 


once a job is permanently 


two chronologically, may have a 


time for that reason in locat 


ing a new job. Given this prospect, he may 


206, LMRA (1947) 
23(p), Internal Revenue Code 


Sec 
‘ Sec 
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have high regard for a guaranteed annual 


wage 
In the calculation of his labor costs, the 

employer has little motive to incur added 

granting a guaranteed 


expense by way of 


Straight 
but I 


t 


annual wage instead of granting a 


expert, 
government, in 


increas¢ | am no tax 
that the 


subsidizes so-called qualified pension plans 


wage 


understand effec 


through certain tax advantages which are 


not the sums allocated to a 


annual wage under 
Also, I do not see that the 
annual 


available to 
guaranteed existing 
tax laws unions’ 


version of the guaranteed wage 


supplementary unemployment compensatior 


permits the employer to enjoy certain sav 
ings on wage costs covering overtime work, as 
authorized under the Fair Labor Standards 
Act 

If business conditions deteriorate measur 
demands for 


future union 


will be 


ably in the near 


a guaranteed annual wage intensi 


fied, primarily because of the growing feat 
and secondarily by way 


cost-of-living 


of unemployment 
of the 
to sanction a 


loss of the argument 


straight wage increase But 


poor business conditions mean, of course, 


that 
grant any of the 


employers have a lesser capacity to 


economic demands of labor 


careful to dis 
tenacity in this matter, 


United Auto Work 


seems that on 


Although we must be 
the 


particularly that of the 


not 
count unions’ 


ers, nevertheless it balance 
against the 


those 


the factors which militate 


vyuaranteed annual wage outweigl 


factors which favor its aloption in the near 
future In fact, on the 
“bad 


ticians there appears to be a 


assumption that 
unemployment. is business” for poli 
more probable 
chance, small though it be, for an increase 
in unemployment compensation benefits 1m 
estab 


But 


the near future than there 1s for the 


lishment of a guaranteed annual wage 


more of this later 


All this is 


guaranteed 


to say that the 
little 


COoVe 


not necessarily 


annual wag ot merit 


kxisting annual plans, ring as 


do, 


upon 


have a practi 
the 
otherwise if the 


were as wide 


few employees as 


cally negligible effect economy 


Phe 


guaranteed 


Situation might be 
annual Wane 
spread as, let Say, pension plans 1 


Phe 


wage in its 


dustry literature on the guaranteed 


annual traditional version 1s 


replete with controversy on the merits 


whether it does or does not busi 


stability 


promot 


seasonally and_ cyclically; 


ness 


vhether it encourages or deters full en 


7(b)(2), Fair Labor Standards Act 


June, 1954 @ Labor Law Journal 












ployment; whether it inhibits or facilitates 






the adoption of new technology - whether it 





advances or retards the growth of business 






monopoly; whether it restrains or promotes 






labor mobility; and so on." 


Assuming integration between the guar- 






anteed annual wage and unemployment 


compensation, all the arguments other than 







the question of labor mobility apply to a 






degree to the unions’ version of the guaranteed 





annual wage as applied to the traditional 






version. Consider, for example, the matter 







of stabilizing the business cvcle In the 
Latimer Report, Hansen and Samuelson 







point out that although the guaranteed 





annual wage may do little to stabilize 





autonomous investment,’ it can help to 










temporarily maintain consumption spending 





United Press Photo 





at the onslaught of the depression until, 
presumably, a tye of public invest Automobile makers, as all men in- 
acy beatae eng it pt gs pine Be evitably must, have yielded to the 

taste of the ladies in choosing colors 
to cover the few remaining un- 
chromed spots on their shiny new 








Referring specifically to the unions’ version, 





Slichter suggests that im periods of in 





flation the accumulation of guaranteed at 







nual wage reserves will increase savings, models. To show what various new 
ind to the extent that private investment color combinations will look like, 
and government borrowing draw upon these these handsome scale models are 








Savings insteac 


of upon bank credit, : getting coats of the hues the ladies 
' z have indicated they prefer. 





tendency ol prices to increas vill 






restrained.” | suppose he would add that 











conversely, in depression these accumulated 





reserves are released to the unemployed, to 
, : hether tl ] , , ‘< { 
Those having a. higl tendency to spend si the changing ariable ageregar 






rather than save their income and invest 


























nent theretot re relving upon such reserves . see teed annual od i reserves ire at 
is absorbed by bank credit so that the ! ite it the expense | ces, } fits 
tendency for national income to fall will ARCS increased productivit 
he restrained, But this observation applies t this tormulati 1 ilf iv correct it 
to the traditional version Other analysts s est i pl mblen requirn considerable 
focusing attention upon cost-price relatior time and imgenuity Kor thos w! 
ships, insist that the resulting increase t dertake a appraisal i social 
business costs ill induce that very con SCK itv | ram tn t not be out ft 
lition ric labor tears most, a business place to also asl hem t I ertake t ive 
depression or unemployment Again, this the problem I have just attempted to outlir 
observatior applies to a degree to both versions Spe aking ot SsuD] lementary unemp! 
Incidentally ti trace the effect the ment compensati the cont r ! 












aranteed annual wage upon the cvcle one cernims 


uld have to intertwine relationships, ! ilso applies to 11 















seems, among a minimum of four sets of contributions) and benefits é nen 
assumptions with allowance tor the fact ployment compensation aside from cor 
that the tactors im each set are or can be siderat ns due to the pr bable erence ! 
interdependent These are whether inflation thie nber ( emp!) ces ¢ ered Cdr 
depression governs; whether consumy] list tor ests 1 thie estment 
investment 1s under consideration iccumulated reserves. Unemp| 





| 



























See Annual Wages and Employment Stabvili *(uaranteed Wages, Report to the President 
ation Techniques, American Management Asso by the Advisory Board, Office of War Mobiliza 
ciation, Research Report No. 8 (1945), pp. 25-33 tion and Reconversion, Office of Temporary 
\4 serviceable definition of autonomous in Controls (1947), pp. 435-436 
restment is nvestment in a new kind of Sumner H Slichter Reflections on the 
enterprise Guaranteed Annual Wage Commercial and 
Financial Chronicle February 18. 1954 
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Government is a trust, and the offi- 
cers of the government are trustees. 
—Henry Clay 





pensation reserves are invested exclusively 
in government issues,”” while reserves under 
a guaranteed annual wage could be invested 
in the same instruments available to private 
pension plans—that is, both government 
and private issues. (There would have to 
be, however, a greater degree of liquidity 
in the annual-wage investment portfolio as 
compared to the pension investment port 
folio.) 

I think it 


government 


that the 
bankihe 
business 


exclusive do 


realistic to assume 


can borrow from the 


system more easily than private 


can. The government 
main over the borrowing of unemployment 


has 


compensation reserves, but it would have to 
share its absorption of annual-wage reserves 
with private investment opportunities. Thus 
the establishment of private funds to finance 
the guaranteed annual wage in lieu of an 
increase in unemployment compensation taxes 
suggests that the government is more likely 
to resort to bank credit for some of the 
which it 


inflationary 


revenues needs. This implies that 


there is an bias in the guar 
anteed annual 
unemployment-compensation mechanism, but 
difficult to significant 
this bias may be 

lt is not certain that 


encourage employers to seek to raise bene 


wage as compared to the 


it 1s establish how 


integration will 
fits under our unemployment compensation 
laws as they 
the imtegration = of pension 
plans with our old-age retirement law. Old 
age retirement contributory 
the employee pays as well as the employe 
while unemployment compensation taxes 
Likewise, benefits 
laws 


been so encouraged in 


private 


have 
our 


taxes are 


in most states are not.” 
under unemployment 

are fully funded, while benefits under the 
old-age retirement existing tax 
schedules, are being subsidized by the gov- 
subsidized in. the 


compensation 
law, under 
or will be sO 


Integration between private pension 
means that the em 


ernment 
future. 
and old-age 
ployer is shifting some of the cost of the 
employee 


retirement 


private pension plan over to the 
and the But integration be 
tween the annual wage and unemployment 


vovernment 


“CCH Unemployment’ Insurance’ Reports 
4228. 

"CCH 
© 4109 


Unemployment Insurance Reports 


does not have the same 
significance. To the that the em 


ployer makes lesser payments to the guar- 


compensation 
extent 


anteed annual wage because that fund pays 
lesser benefits he, the employer, pays larger 
unemployment compensation taxes because 
unemployment compensation pays out larger 
benefits. On _ the things no net 
Savings accrue to the employer.” 

lit he 


the employer, in agreeing to a guaranteed 


face ot 


has nothing to gain by doing so, 
annual wage, may not press the state legis 
lature to increase benefits under unemploy 
But, furthermore, the 


volition, may 


ment compensation 
legislature itself, of its 
be most reluctant to increase unemployment 


own 
taxes to pay for the increased 
with each other for the 
You 


consideration 


compensation 
benefits. States vie 
industry well know, of 
this 


states 


attraction ot 
course, how 
had inhibited 
labor laws as well as other necessary 
industry The State of 
passed an anti-union 
shop law, as permitted under Taft-Hartley.’ 
accounts quoted one legislator 


historically 


from enacting child 
le vis 


lation affecting 
Mississippi recently 


Newspaper 
as saving that the 
necessary so that 
attraction of industry 


alread 


enactment of the law was 


Mississippi could com 


pete in the with those 
such a law * 


which y have 
kind of consideration is likely to 
state 
added unemployment 


added 


states 
he same 


heavily legislators on the 


weigh with 


question of imposing 
compensation taxes to pay for the 
benefits 

| see great difficulties ahead for organized 
this battle of the 


both through collective 


Waees gual 


labor as it 
anteed annual wage 
and in the 


ideal solution 


bargaining legislative arena 


that the 
liberalize 
under the existing 
through the imposi 
But | 


pessimism as 


I agree would be to 


directly unemployment compen 


benefits setup 
than indirectly 
guaranteed 
likewise think that 


feasibility of the 


Sation 
rather 
tion of a annual wage 
labor’s 


to the direct approach ts 
well founded 

The cost of unemployment is a real cost 
to society should better 
institutionalize the imposition of those costs 
—either 


Somehow, society 


In terms of the conventional canons 
benefits received—it seems 


the unemployed worker to 


ability to pay o1 
inequitable for 


those costs as 


[The End] 


bear so large a portion of 


he does. 


"In rare situations the employer may be 
able to transfer some of the burden to another 
employer 

™ Sec. 14(b), LMRA (1947) 

New York Times, February 25 


col. 3 


1954, p. 15 
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Labor, Taft-Hartley 


and the Proposed Amendments 


By SAMUEL HARRIS COHEN 


NSPIRED by President Eisenhower's 
“labor 
Vatt-Hartley 


any 


restrictive message” of January 


11, 1954," on 
will not 


amendments 


Congress pass significant 


favored 


definitely did not 


amendments by organized labor 
The 
to satisfy 
Hartley It 
19-point 


sponsored by the 


“message” endeavor 


basic criticisms of Taft 
little 


program ot 


labor’s 
bore relationship to the 
August, 1953, co 
\dministration and thet 


Martin P 
repudiate it It 


Secretary ot Labor Durkin 
than to 
amending program 

Robert A. Taft had 
1949 and again to the 


Fighty-third 


other even re 


jected the which the 
late Senator 


to Congress in 


offered 
First 
Session of the Congress in 
1953. On the 
ot the 


Smith, chairman of the 


day a3 the introductior 
Senator H 
Senate 
mittee, Administration bill, 


S. 2650, which purported to translate into 


sain 
“message,” Alexander 
Labor Com 
introduced an 
law the views expressed in the “message 


his bill, like the 
19-pomt 


“message” vissa-vis the 


program, was tn turn a retreat 

'See Appendix I 

* See Appendix II 

*S. 2650 did not accurately reflect the ‘‘mes 
sage’ as to strike ballots, the priority of 
boycott cases, the voting of economic strikers 
the limitation of union shop restrictions, free 
speech, the secondary boycotts in ‘‘farmed-out’ 
work cases and those arising from construction 
projects In several other respects S. 2650 


Proposed T-H Amendments 





This is a comprehensive historical, 
socioeconomic and legal treatment 
of organized labor's view on federal 
labor relations law. It probes deeply 
and thoroughly into the statute, sav- 
ing its emphasis for recent develop- 
ments. Completed prior to the May 
7 rejection by the Senate of S. 2650, 
the provisions of which, in general, 
it deplores, it might be said to have 
prophesied the fate of that contro- 
versial bill, at least by implication. 





from President Eisenhower's “message” 
recommendations.” 

Kisenhower's and 
Mitchell's 
should he 


miter 


President 
James P 
that there 
government 


Contrary to 
Secretary of | 


olt-repeated principle 


abor 
a nmunimum amount ot 
labor-management relations, the 
and S. 2650 


cession mm 


‘message’ would further pre 


cipitate the government into labor-man 


agement disputes up to its political neck 

poor draftsmanship, may also con 
deviations from the President's 
message For a_ detailed analysis see 
Minority Report on Proposed Amendments to 
the Taft-Hartley Law’ (1954), prepared for 
the Committee on Labor and Social Legislation 
of the Association of the Bar of the City of 
New York, by Samuel Harris Cohen and David 
1. Ashe 


because of 
tain further 
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Samuel Harris Cohen, labor union attorney and mem- 
ber of the federal and New York bars, is on the 
Committee on Labor and Social Security Legislation 
of the Association of the Bar of the City of New 


York, and the Labor and Social 


mittee of the Citizens Union of New York. 


Legislation Com- 


He is a 


member of the firm of Boudin, Cohn and Glickstein 


of New York City, which 


represents labor 


unions. 





The was the result of a political 
evaluation of conflicting views of the White 
House trusters.” The evaluation 


was not secretary ol 


ss 4 ” 
messapye 


“brain 
dominated by the 
Labor or any representative of labor o1 
impartial students of labor-management re 
lations, but, ironically, by Secretary of 
Commerce Sinclair Weeks." 
afforded 
the labor law 


President Eisen 
a Roman 
which the 


Congress 
holiday in field 
House of Representatives has accepted with 


hower has 


alacrity and for which labor will not award 


hin with an “Osear.” 

To understand the prospects for amend 
ing labor legislation from the point of view 
of the Administration and the Congress, as 
distinguished from the needs of labor, we 


deem it to be imperative to review labor 
law history in outline 
economics and the events that led up to the 
present Tatt-Hartley 


of the Eighty-third Congress. 


along with labor 


amendatory activities 


American labor law has its origins in 


English labor law. By and large, early 

‘Interview with Sinclair Weeks, Secretary of 
Commerce, ‘“To Make Labor Unions Safe for 
Democracy,”’ U. 8S. News and World Report, 
April 9, 1954 

’ Memorandum, House Committee on Educa- 
tion and Labor, Amendments to the Taft 
Hartley Act Adopted by the Committee, April 
8, 1954 

* See Landis and Manoff, Cases on Labor Law 
(1942), pp. 1-30, for a good review of the evo- 
lution of English labor law: also, for a brief 
summary of the history of American labor law, 
see the historical introduction 

7 In 1806, in the Cordwainers case, it was held 
“A combination of workmen to raise their 
wages may be considered in a two-fold point 
of view: one is to benefit themselves 
the other is to injure those who do not join 
their society The rule of law condemns both 
(Pa., 1806.) Commons and Gilmore, Documen- 
tary History of American Industrial Society 
(1910-1911), Vol. 3, pp. 59, 233 For an out- 
standing study of early colonial labor laws, see 
Morris, Government and Labor in Early Amer- 
ica (New York Columbia University, 1946) 
See also Perlman, The Basic Philosophy of 
the American Labor Movement,"’ Annals of the 
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1 


English labor laws were predicated on the 


workingmen in a_ feudal, 
industrial 


need to 
seri like 
age developed, as lactory instead of land 
The English law doctrine 
of criminal and civil conspiracy was adopted 
America, 


ke ep 


status and later, as the 


serts.’ common 


in America. In colonial workers 


were indentured, or if artisans, their ac 


tivities were limited by restrictive contracts 
The strictly 
ments.” In 1842, the 


Some 50 


courts enforced these agret 


conspiracy law was 
later, the con 


American 


limited,” vears 


spiracy law was abandoned by 


courts when the injunction was sancti 


fied in the celebrated Debs case.” Thousands 
issued by both 
In this period 


of these were 


the federal and the state courts 


Injunctions 


the Sherman Act, which labor believed was 


commercial monopolies, 


States 


intended to curb 


was held by the United Supreme 


apply to labor’s concerted ac 
The Clayton Act, supposedly passed 


Sherman Act, 


Court to 


tivities: ” 


to exempt labor from the 


11 


was vitiated by the courts 


Academy of Political and Social 
March, 1951, p. 57: Taylor, ‘‘National 
Labor Policy,’’ in the same issue of the period 
ical at p. 185 

* Commonwealth 
(Mass., 1842) 

‘In re Debs, 158 U. S. 564 (1895) 

™ Loewe v. Lawlor, 208 U. S. 274 (1908): see 
also Boudin, The Sherman Act and Labor 
Disputes,’ 39 Columbia Law Review 1283 (1939), 
and 40 Columbia Law Review 14 (1940); ef 
Berman, Labor and the Sherman Act (1930) 

'"' Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921) Additional efforts of 
various items of federal and state legislation 
seeking to ameliorate labor's legal position were 
also destroyed by judicial interpretation See 
Adair v. U. 8., 208 U. S. 161 (1908), in which 
Congress’ effort to prohibit the discharge of 
railroad employees for union membership was 
declared illegal For a state law, permitting 
peaceful picketing, which was declared uncon- 
stitutional, see Traux v. Corrigan, 257 U. S. 312 
(1921) For a state statute against ‘yellow 
dog contracts,’ see Coppage v. Kansas, 236 
U. S. 1 (1914). 


American 
Science, 


Hunt, 4 Metcalf 111 
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view of students of the history of 
the 50 years prior to the 
the Norris-LaGuardia Act, the 
influence on the right of workmen to 


and bargain collectively 


In the 
labor, during 
advent of 
le gal 
one 


defi 


Organize was 


ot restriction and interference which 


12 


nitely favored employer objectives. 

In 1933, the Roosevelt 
an effort to thwart the depression, passed 
the National Industrial Recovery Act.” Its 
antitrust 


Administration, in 
! 


purpose was to suspend the laws 


to permit agreements within industries in 


the interests of increasing production, em 


ployment and purchasing power and organ 


izing of trade associations. 
From these sche mes, it followed that organ 
had to be 


Accordingly, Sec 


employers in 


izations of workers encouraged, 
stimulated and protected 
tion 7(a) was included in NIRA, giving the 
organize and 
bargain without interference 
Section 7(a), however, had no 
sanctions except that in some situations the 


“Blue Eagle” (“NRA Member. We do our 
part.’’) The voluntarism 


collec 
from 


right to workers to 
tively 


employ ers 


was taken away 
The number of 
strikes offset legitimate 
unions, a plethora of company unions 
appeared on the 
law, a National Labor 
established When this 
defied by the Weirton 
Budd Manutacturing 

Roosevelt, by Ex 
the Na 


of 7(a) was not successful 


increased, and to 
trade 
suddenly scene. To im 
prove this ineffective 
was 
Steel 


Board was 
successtully 
and the 
President 
1934, 
Relations 
NIRA 


ground of 


Company 
Company,” 
established 


ecutive Order in 


tional Labor Board 


May 27, 


unconstitutional on the 


On 1935, was declared 


invalid 


of Legal 
Bar- 
con- 


Magruder, ‘‘A Half 
upon Development 
Harvard Law Review 1071, 
labor law of this country and 
rational approach Millis and 
in Organized Labor (New York 
Company, 1945), a general basic 
work on labor relations, concluded their study 
of this period by condemning the bias and 
economic and social predilections of the courts 
18 Stat. 195 (1933) 
The Railway Labor 
577) had a similar provision 
which was recognized by the 
in Texas and New Orleans Railway 
v. Brotherhood of Steamship Clerks, 281 U. S 
548 (1930) At the same time the Bankruptcy 
Act was amended (47 Stat. 1467) to give em- 
ployees of bankrupt companies the same organ- 
izing and collective bargaining rights as though 
employed by solvent employers. Sec. 7(a) was 
also related to provisions similar to the World 
War I Labor Board and the Norris-LaGuardia 
Act 
Millis and Brown 
to Taft-Hartley (Chicago 
Press, 1950), pp. 23-25 


Century 
of Collective 


See 
Influence 
gaining,’’ 50 
demning the 
urging a new 
Montgomery 
McGraw-Hill 


Act of 1926 (44 Stat 
but with sanctions, 
Supreme Court 
Company 


From the Wagner Act 
University of Chicago 


Proposed T-H Amendments 


This de 
cision caused the demise of both 7(a) and 
thereafter the Na 
Act was introduced 
labor 
was passed It is 
Waener Act a 

Wagner Act that it 


“obstructions to 


delegation of legislative power 


the Board. Immediately 


tional Labor Relations 


effective law which, 


1935, 


to set up an 
finally, on July 5, 


commonly known as the 


Congress said in the 


needed to remove 


flow of 


Was 


the free commerce by en 


couraging the practice and procedure ot 


bargaining and by 


this right 


collective protecting the 
exercise of ”" It added 
that the denial by employers of these rights 
bargain 


that 


refusal of employers to 
collectively “led to 


the inequality of bargaining powell between 


and the 
strikes and 
unorganized employees and employers or 
and other torms 
tended to «ce 
stabilization of 


ganized in the corporate 


of ownership associations” 


press wages and prevent 


wage rates, and hence aggravated and 


tended to cause recurrent business depressions 

Phe 
by the 
turers 


was openly defied 
Manutac- 
Many 


years 


law, once passed, 
National 
employers generally 

that for the first two 
through the 


Association of 
and 
experts recall 


the Board merely went gestures 


ot administering the act, because no em 
plover took it seriously 

After the act was upheld by the 
Court ® the 
spearheaded by the 


the United States 


Supreme 
associations of industry, 
NAM 


Chamber of (¢ 


major 
ubiquitous and 
ommerce, 
drive for its amendment which 


1947 


When Congress as a whole failed to sue 


began a 
continued to 


cumb, peripheral attacks were made on the 
Schechter Poultry 
295 U. S. 495 (1935) 
149 (1935) 
* A national 
ican Liberty 
constitutionality 


Corporation 1 


" 49 Stat 
lawyers’ committee of the Amer 
League issued a report on the 
of the NLRA on September 5 
1935, signed by 58 leading members of the bar 
which pontificated on the unconstitutionality 
of the act and inferred that there should be 
open defiance of it 

‘NLRB 1 
tion, 1 LABOR CASES £ 17,017, 301 U. S. 1 

"Federal Regulation of Labor Relations 
(Washington, D. C 1937), p. 4 rhis 
paign to make the act ineffective led to Con 
gressional investigations in 1939 and 1940 See 
also National Association of Manufacturers 
Why and How the Wagner Act Should Be 
Amended and the proposed amendments to 
the NLRA, 76th Cong Ist Sess., 1939, Vol 
2. p. 317 The Case bill, spearheaded by 
Senators Taft and Ball, actually passed the 
79th Cong. It was vetoed by President Truman 
and the veto was sustained on June 11. 1946 
Many of its provisions became the forerunns rs 
of similar provisions in Taft-Hartley 


Jones and Laughlin Steel Corpora 
(1937) 


cam 
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In addition 
Was 


curtailed 


act by cutting appropriations.” 
the Board 
Disputes Act 
the Board’s functions during the war 
Phis bill was the 


was by-passed when the 


was enacted Ihis 
vVears 
to a considerable extent 

forerunner of Taft-Hartley 
by Representative Smith and Senator Con 
June 25, 1943, 
Roosevelt's veto.’ This was the 
first law the Wagner Act, an 
many of its provisions later became part 0! 
laft-Hartley. Between 1937 and 1946 some 
230 bills tending to 


were introduced 


In the 
wave of 


It was sponsore: 


nally and passed on ovel 
President 


weakening 


emasculate the law 


1945 1946, a 
occurred,’ Some 2.7 pe 
reasons that Jatt 
Most observers 
thai 


postwar and 
strikes 


caused by 


years, 
cent were 
Hartley purported to cure 

of labor-management affairs 
the strikes also would have occurred unde 
Vaft-Hartley Ihis 
than a matter of 
the fact that in the 
Hartley there were more 
exception ot the 


beheved 
turned out to be more 

belief in view of 
fifth year of Lait 
strikes than ever 


There 


before, with the 


period.” It is the view of many observer 
that the 
and price 
strike pattern 


attitudes 


termination of wage 


1945 


Chis strike 


precipitous 
controls im accelerated the 
broade les 


caretull 


Wave 


antilabor which were 


nurtured by lroni 


employer spokesmen 
cally 
solely to the strike problem but rewrote the 


National Relations Act 


It is important to that the 
on the NILRA_ were paralle led by 
attacks against other administrative agencies 


entire Labor 


note attacks 


similar 


“Investigation of NLRB, 75th Cong., Janu 
ary 28, 1938, pp. 47-48 

57 Stat. 163, 78th Cong. (1943) 
were protests 
war and the consequences 
of the no-strike pledge, which had, in many 
instances, led to antiunion actions by em- 
ployers In 83.9 per cent of these strikes wage 
issues were involved; 13.4 per cent involved 
issues of union organization wages and hour¢ 
and 1.8 per cent were due to union organization 
and 9/10 of 1 per cent were due to intraunion 
jurisdiction problems (See BLS strike sta 
tistics.) 

‘See testimony of George Meany, Hearings 
of Senate Committce on Labor and Public Wel 
fare (1953), Part IV, p. 2033 

'Statistical Abstract of the United 
(1953), pp. 222-22 

“Immediately after the end of the war, an 
all-out attack was made by spokesmen for 
organized employers, led by the giant corpo 
rations through their “trade union,’ the NAM 
to destroy certain laws It is estimated, for 
example, that over $3 million was spent in 1946 
to kill the OPA The same effective attack 
was made on rent control It should be noted 
that in this attack the Pied-Piper slogan of 
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"“ These strikes against the 


restrictions of the 


States 


1914 


enough, Congress did not address itself 


such as the Federal Communications Commniis 


sion, Federal Trade Commission, Securities 


and kxchange ( ommiuission and Federal 


Housing Administration.” 
Taft 


passed knacted 


In the Eightieth Congress the 
Hartley bill was finally 
ver President Truman’s veto, it as im 
branded a blatant antilabor law 


AFL, the CIO 


mediately 


by the and independent 
inions 

laft-Hartley definitely represented a shift 
Wagner Act sought 


bargaining and suc 


in national poley. The 
to encourage collective 
ceeded, as is evidenced by the growth o} 


than tou 
million 1 


membership from less 
million in 1933 to more than 15 
1947. Tatt-Hartley proceeded on the theory 


that 


union 


individual workers needed protectior 


their well 


representatives as 
that em 


chosen 


their 


trom 
and 
protection . 


as trom employers 


needed augmented 


while it 
employee rights, it made possible the bring 


plovers 


a result, defined many individual 


mg of unfair labor practice charges against 


unions for specific concerted action agaimst 


employers In the eyes of organized labo 


it represented a successtul effort by the em 
to cause government 


plovers ot the country 


labor manage 


Senator 


miterterence in disputes on 
aft, in commentin 
on his brain child, stated “The bill is not 
bill. It covers about 34 of the 
needs pressed upon us very strenuously by 
truth, Senator 


ment’s sic 
a mnlk-toast 


the employer 7 a. 
Pait did not mean the employer He meant 


ul det 


action ot employers 


NAM 


the concerted 


the leaders] ip of the 


states rights’’ was used, and, after the federal 

rent control bill was decimated, the states did 
the expected and, with few exceptions, practi- 
cally destroyed rent control It is interesting 
to note also that for some sections of manage- 
ment even Taft-Hartley does not go far enough 
Former Senator Joseph H. Ball attacked the 
lraft-Hartley Act, as wel! as other social legis 
lation, in How to Save Taft-Hartley Free 
September 21 


1953 
Pub. L 


*It should be 


man 
101, 89th Cong Ist Sess. (1947) 

observed that the Republican 
administration in New York State, headed by 
Governor Thomas E. Dewey, has continued the 
Litthe Wagner Act without change 
*Schriftgiesser, The Lobbyist The Art and 
Lawmakers (Little- 


States 


Business of Influencing 
Brown, 1951) ro it [NAM] must go the 
major amount of credit or blame for the sub 
stitution of the Taft-Hartley Act for the Wagner 
Labor Relations Act"’ (at p. 95) For details in 
support of Mr Schriftgiesser'’s findings, see 
Congressional Quarterly News Reports, Weekly 
Annual Almanac 1947-1950, Washington 
17-50 


Log 
D. C., pp 

Representative 
a member of the 
charged in 1947 on the 


Arthur G. Klein of New York 
House Labor Committee 
floor of Congress that 
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In November, 1949, a Congressional reso 
lution was introduced, sponsored by Presi 
investigate accusations 
100 million dollars 


bill.” ” 


dent Truman, “to 
that manufacturers spent 


to put over the Taft-Hartley 


Labor's Share of National Income 

One of the original 
Wagner Act, as expressed in the findings of 
Congress, further the 


purposes of thie 


was to freedom of 


workers and advance free and democrati 


relations as an essential basis 
' The 


extensive data 


with the Senate 


industrial 


tor a sound economy said findings 


were based upon submitted 
to Congress in connection 
hearings on the bill? 
1922 and 
productive 

as that of 
Hoover’s Commission, in 
entitled “Recent Social 


deliberate 


Between 1929, the development 


of our capacity was tour times 


as rapid real wages President 


1933, in a study 
lrends,” concluded 
‘In spite of the attempts to pro 


mote the wider diffusion of wealth, there 1 


little evidence that any change in the 


tribution of wealth has taken place in th 
country in the past seven decades.” During 
1922-1929 the 
clined on the average of 1.3 per cent a 4 
while the 


i: “4 
creased 3.3 per 


number of wage earners d 


individual workers 


During the 


output or 
cent Sami 
period wages increased 1.4 per cent wherea 


stockholders 16.4 per 


believed failure te 


increased 
that the 


returns to 


4 
cent It was 


pay sufficient wages was one of the princi 


pal reasons for the economic catastrophe 


of 1929 
consider what 


Labor asks Congress to 


has happened recently with respect to the 


disparity between the rate of return t 
and that to labor.” We support the 
laft-Hartley has 


pletely to contribute to the avoidance of t 


Tl ] 
Capital 


view th failed 


(Footnote 29 continued) 
several lawyers and 
leading corporations 
of the Hartley bill 


registered lobbyists for 
were the authors 
Congressman Klein further 
claimed that the bill ‘“‘was actually written with 
the help of several industry representatives and 
some lawyers from the National Association and 
the United States Chamber of Commerce (See 
pp. 3530-3531.) 
footnote 29 
this is repeated 


actual 


93 Congressional Record, No. 70 

'Schriftgiesser work cited at 

' Findings and Policy, Sec. 1; 
at Sec. 1 of Taft-Hartley 

For economic origin and rationale, see 
index in Vol 1 of Legislative History of the 
National Labor Relations Act (1935) 

F. C. Mills 
United States (National 
Research, 1932) 

‘See footnote 33 See also 

United States Senate (1934), p. 158 
Principles 0 
stated that 


Economic Tendencies in the 


Bureau of Economic 


Hearings on 


Professor Seligman his f 
25 ? 


Economics (1912), pp. 434, 435, 437 


Proposed T-H Amendments 


“recurrent business depression.” This con 


clusion is founded on the following obser 


economic aspects of! the 


they 


vations on. the 
United States as 


working 


particularly involve 


| 


men and worcn 


The cconomic trends in the United States 
between 1951 and 1954 for the most part 
reflect the artificial excitation set off by thi 
Korean W al 
consumer side are 
On the 


almost 


Most economic gains on the 


of an inflationary nature 


productive side, the mecreases are 


wholly the reflection of war and 
reflect 


Unemployment 


preparation thereitor and do not 


normal economic activity 
has increased The ofhcial estimate 5 
3. 725,000 for March, 1954 


2 Organized labor 
is higher 


5 


estimate 


Although the 
astronomical 


gross national product has 
growth, labor has not 


this 


shown 


shared proportionately in growth 


In 1929 the gross national product (whicl 
, 

value of al 

produced and 1 


includes the oods and service 
and government 
Bet een 1950 anid 


$348 


billion to overt 


isured by 1939 value hie ‘ 
equal to $171.2 billion.) In 1953 


billior 


nal $19.2 


expenses Irom 
however, 


Pri Cc 


per cent, 
to mcreas prices 
increased 1] 
1953 (114.4) 


increase in real expenditu 


Index 


(102.8) to 


3 per cent poy 


Was, theret« 
volume of 
umed per 
Many 
are “soft.’ ‘or example, 
to redress the dislocated collective 
bargaining and the strong indis 
pensable economic prerequisite." For a study 
oO the dislocation of the American economy, see 
The Structure of the American Economy 
Characteristics Part I (National Resources 
Committee 1939) for a valuable discussion 
see Rosenfart The National Labor Policy 
(Harper & Brothers, 1940) 
See Tripp, ‘“‘Labor’s Share in the National 
American Acade mu of 
March, 1951, p. 47 
Most of the increase was for 
rity expenditures In 1950, national! 
were $18.5 billion; in 1953, $51.8 billion 
cent in years 


economy 
union is an 


sasic 


pp. 25-25 


Income Annals of the 
Political and Social Science 
national secu 
security 
costs 

an increase of 180 per 
Increased population was another caus In 
1940 th population was 132,122,000 in 1952 
156 Rt OOO See the work cited at footnot« 25 


two 





off 12 per cent. For the same _ period 
residential building is off 21 per cent. In 
contrast to this, consumer credit rose 39 
per cent. 

Wages and salaries totalled $49.587 billion 
in 1940, and $133.356 billion in 1949 
$181.1 bilhon in 1952. 

In sharp contrast with the laborer’s share 
of the national wealth, we examine 
corporate profits. In the three-year period 
from 1950-1952 profits were $123.9 billion 
This was a greater amount than any period 
in the history of the country. After taxes 
they $61.4 billion, which is. still a 
record in the history of corporate profits. 


and 


now 


were 


ay 


These huge corporate profits are dis 
tributed to a small percentage of the popu 
lation. On March 16, 1954, 
Jerry Cooper, in a national hook-up, said 
“that 92% of all American families owned 
no stock whatever, 80% of all 
have incomes less than $5,000, and get less 
than 11% of all dividend 8/10 of 
1% of all taxpayers have incomes over 
$25,000, yet they get 55% of all dividend 
(The Monthly Letter of the Na 
Bank of New York for April, 


substantially agrees with 


Congressman 


taxpayers 


income, 


income.” 
tional City 
1954, at page 44, 
these figures.) 

In the 
ownership 
should like now to 
labor and living conditions of the economic 


light of the above property and 


and 
present the 


share income figures, we 


following 


picture 

In 1951, one half of all American families 
(26.5 million) received less than $3,200 per 
year in money income (there may be more 
than one earner in a family); 93 per cent of 
all families had an annual income of 
than $7,500; 7 per cent of all families 
$7,500 and over; 3 per cent of all families 
$10,000 and over.” In 1951 the top 10 per cent 
of families received about 31 per 
the total money income and had 39 per cent of 
the total savings.” The median income 
was. $2,200 per (median for men: 
$2,952; median for women: $1,045). 


less 


cent of 


year 


* The 1952 figures are preliminary estimates. 


(Source: United States Department of Com- 
merce Survey of Current Business (July, 1952, 
and February, 1953), and the work cited at 
footnote 25, p. 281.) 

* The following sums are in billions of dol- 
lars. In 1944, the most prosperous year of the 
war, the dividend payment rate was approxi- 
mately one half of the amount shown for 1952. 
For the source of this data see footnote 38: 
After Dividend 
Taxes Payments 
9.818 8.42 3.8 
30.5 16.3 
39.7 17.1 


Before 


Year Taxes 


1939 
1949 
1952 


All during this period real wages and 
incomes of working people were declining 
The purchasing power of the dollar, measured 
by its average level in 1935-1939, was 52.3 
per cent of a dollar. In August, 1953, the 
average net spendable weekly wage, in 1929 
dollars, was equal to $33.02. In December, 
1953, in inflated dollars, the net spendable 
weekly $71.78 When 
figures are adjusted to the necessary tax 
estimated that a 
take-home 


wage was thes¢ 


deductions, it is single 
worker had $2.31 


1953 than in 1945 
In 1951, 


less pay in 
earnings of 
industrial employees equalled $3,348 per 
annum, ranging from $1,424 to $4,650. The 
Statistics estimated the 


the median annual 


Labor 
worker’s family budget for 
four in 1951 as New York City, 
$4,083; San Francisco, $4,263; Detroit, 
$4,195; Memphis, $4,190; and New Orleans, 
$3,812. The Heller Standard Budget (pre 
pared by the Heller Committee for Re 
search in Social Economics, at the University 
standard 


Bureau of 
cost of a city 


follows 


of California), is the recognized 
budget for a wage earner’s family of four. 
For September, 1953, it showed an annual 
budget of $5,405 for a home 
and $5,762 for a home 
require earnings of $104 to $111 a week to 


cost renter, 
owner It would 


meet this standard of living 

According to the BLS, real take-home 
pay of factory workers-:at the peak of the 
Korean War boom was below the peak of 
World War II, despite a doubling of corpo- 
ration profits and a rapid increase in labor 
By November, 
worker 


productivity in the interval 
1953, the real take-home pay of a 
with no dependents, expressed in 1947-1949 
dollars, was $50.84, as compared with $51.77 
in January, 1945. The real take-home pay 
of a worker with three dependents was 
$57.83, as compared with $59.36 in January, 
1945." take 
count the loss in earnings since November, 
1953, work 


diminished overtime, and total unemployment 


These figures do not into ac- 


from increased part-time and 


” Federal Reserve Bulletin, September, 1952, 
concerning survey of consumer incomes. 

United States De- 
Consumer Incomes, 


"Bureau of the Census, 
partment of Commerce 
September 26, 1951 

“The BLS has been attacked by organized 
labor as hiding a large part of the actual in- 
crease in budgets. Some unions have estimated 
the index to be at 282.4 compared to 1939, in- 
Stead of 189.1 as stated by BLS 

" Monthly Labor Review, 
Table C-3, p. 233 


February, 1954, 
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Corporate Monopolies 
and Labor Unions 


Advocates of ‘Taft-Hartley have often 
expressed the view that trade union activities 
had to be curtailed because they had grown 
to a position of strength where they were 
monopolistic and dominated the economic 
scene of the country. These conclusions are 
completely unfounded, as the following will 
demonstrate 

The first billion-dollar asset 
the United States Steel Corporation, 
formed in 1901. By 1919, there 
by 1941, 31; and, by 1952, there 
corporations billion dollars in 
corporations had total 
$174,319,000,000 lhe S¢ corpo 
but 1/100 of 1 per cent, 
by number, of the 594,000 corporations in 
the United States, but they hold 27 per cent 


of the assets of all corporations.“ 


corporation 
was 
were SIX; 
were 606 
with over a 


assets each ‘These 
assets” oft 


rations represent 


Among the 
the share in 


manufacturing 
total profits of 
$100 million each 
1947 to 57 per 
1953 


corporations, 
those with 


assets ot overt increased 


trom 42 per cent in cent m 


the first 


The 


with 


six months ot 


movement has reappeared 
It is particularly 
field Here, according 


to a Congressional report 


1945 


consolidations 


merecr 


great vigor notice 


able in the banking 


1951, there 
and absorptions 
among the nation’s commercial banks. Within 
the first two and one-half years more than 
sized banks, each with 
exceeding $100,000,000 have been absorbed 
by other competing banking institutions in 
the 


“In the through 


581 


years 


were 


seven large assets 


” 


Various areas ot country 


has been a steady concentration 
in the direction of a diminishing 
number of producers. In 1937, four of the 
producers controlled the following 
the 


linoleum, 


| he re 
of industry 


largest 
indicated by 
inlaid 


industries, as percentages 
of total production 100 
per cent; typewriters (standard), 91.2 per 
cent; cigarettes, 84.8 cent; 
cars and chassis, 90.4 per cent; tractors, etc., 


per passengel 


90.6 per cent.” 

Ten years after the Temporary Economic 
Committee findings, Secretary of Com- 

*“ Work cited at footnote 25, at p. 480 

* House of Representatives Staff Report to 
Sub-committee No. 5 of Committee on Judiciary, 
‘Bank Mergers and Concentration of Banking 
Facilities’’ (1952), pp. 14-15 

“ House of Representatives Staff Report to 
the Monopoly Sub-committee, ‘‘United States 
Versus Economic Concentration and Monopoly 


(1946). 


Proposed T-H Amendments 


use of the 
Monopoly 
Committee 
Industry” 


merce Sawyer’ prepared for 

Subcommittee on the Study of 
the House Judiciary 
4 “Report on Concentration of 
in 1947. He reported as primary 
aluminum, 100 
per cent; cigarettes, 19 companies shipped 
90.4 per cent; tin other tinware, 
102 companies shipped 77.8 per cent; tires 


Power of 


follows 
shipped 


three companies 


cans and 
and inner tubes, 35 companies shipped 76.8 
per cent 

In 1951, with respect to the production of 
four companies produced 65.5 per 
80.8 


pig 


cent, 


iron, 


eight companies per cent, and 


cent The figures 


rduced 


12 companies &7.2 per 


for standard rails pre were four 


companies 76.7 pet 
82.4 per cent and 12 companies 100 per cent.’ 


cent, eight companies 


accelerate the growth of 
The 
tration of armament or 
Korean War was. considerably ere 
than during World War II. Of all 

ment orders during the 
Korean War, 100 « 
per cent, 10 companies received 3] per cent 
l one company, General Motors, 
The effect ot 


Micrcasing 


Wars generally 


monopoly power degree of concen 


during the 


ders 


ater 


three years 
ompanies received 


a received 


armament 


i¢ 
? 


/ per cent 
orders in concentration is seen 


in the case of the automobile industry, 


recent but elimi 
the 


General 


whe re 
nated 


mergers have all 
where tw 
latest 

new 


and 
Ford, at 
cent of all 


“inde pe ndents” 
Motors and 


82 per 


firms, 


reports, were doing 


Cal busine ss 


1949 
ital of 


corporate 


In the textile industry in November 
12 groups owned 417 plants of the t 
2,051 in the South.” These 42 
interests, employed 60 
of all 
workers on synthetic 


mills.” 


cent 


however per 


southern textile workers, excluding 


fabrics and those in 


knitting 
Any 


of labor in 


consideration of the legal 
take 


position 


bargaining must into a 


count the comparative financial weakness 
cor 


Phe 


nited 


of the unions in contrast to the giant 


porations with which they must deal 


total assets of all track 


states 


unions in the [ 
$1.5 billion 
assets of the 


estimated at 
cent of the 


are 
than 1 per 
$66 billion of corporation 
1953 credits the 


less 
An analysis made 


early in United Steelworkers 
" Business Week, January 30, 1954, p. 26 
* Marviand, Virginia, West Virginia, ‘North 
Carolina, South Carolina, Georgia, Alabama, 
Florida, Mississippi, Louisiana, Texas, Arkan- 
sas, Oklahoma, Tennessee and Kentucky 
” Statistics by industry, Census of Manufac 
turers, Vol. 2 
” Business Week, 172 


April 18, 1953, p 





of America with a net worth of $10.4 mil- 
lion.” At the end of 1953, one company, 
the United States Steel Corporation, had a 
net worth of $2,254,657,000," more than 
200 times the net worth of the United 
Steelworkers, and 50 per cent more than the 
estimated total combined assets of all trade 
unions in the United States.“ The figures 
for trade unions also include pension and 
trust-fund monies, which, however, should 
not be included, as these held 
for the most part in jyomt employer-union 


monies are 


trusts for named beneficiaries 


\ fair 
data, we 
position has generally 
nopolies have expanded, and that there has 
share of the 


the above economic 
that 


while 


evaluation of 


submit, establishes labor’s 


declined, mo- 
been a marked rise in the 
country’s income received by the big cor 
expense of labor, small 

It would appear 
to conclude that the 
Act have not 
periods 


porations at the 
business and agriculture 
to be an understatement 
objectives of the Sherman been 
Comparing the 12-year 
1941-1952, we find that cor 


increased in the later period 


attained 
1929-1940 and 
porate profits 
7.6 times the former, while private wages 
and salaries increased 2.9 times, income of 
unincorporated enterprises increased 3.5 times 
income increased 3.4 times that 


and farm 


of the former period.” 


Commenting on the declining share of 
labor in production, the /:conomic Report of 
the President, Congress by 


President Truman in January, 1953 

“Table 14 shows that the 
disposable personal income in the post-war 
relatively and sug 
improvement In this 


submitted to 
said 


mcreases i real 


has been small 
gests the need for 
connection it is interesting to note chart 29 
which indicates that during the period over 
all, contrary to the common impressior 
average hourly earnings in manufacturing 


adjusted for consumers’ price changes, have 


period 


not risen faster than the economy’s general 


productivity gains, but instead apparently 
have lagged significantly.” 

data it is 
period of 


power 


toreyvome economic 
Taft-Hartley, in a 


economic 


From. the 
that 
accelerated 


clear 
concentration of 


'' See footnote 50 

* United States 
Report, 1953 

“ See Kamin, ‘‘The Fiction of ‘Labor Monop- 
oly’."" American Bar Association Journal, Sep- 
tember, 1952. 

% Survey of Current Business, cited at 
note 38 

“In this connection Congress should carefully 
review the Full Employment bill and it should 
be amended so as to go forward with the pro- 
gram advocated by labor and prolabor organi- 
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Steel Corporation, Annual 


foot- 





The greatest percentage increases in 
hourly earnings between 1939 and 
1953 were in three relatively low- 
wage industries. They were 198 per- 
cent in textiles, 196 in furniture, and 
186 in paper. Close behind was a 
rise of 180 percent in chemicals. 
—AFL Research Report 





made available by mass production and 
1 


modern technology, has failed to counter 
economic lite 


balance the factors in our 


which cause the “depressing of wage rates 
and the purchasing power of wage 
of Congress in its 


Taft 


earners,” 
which was the objective 
“Findings and Policies” set forth in 
Hartley. 

Taft-Hartley 
obtaining 


maintains that unless 
with a view toward 
the Congressional 


Labor 
is amended 
the objectives of economic 
findings set forth in social legislation enacted 
by it, this country will go into a depressed 
status, especially when the stimulus 
termunates Ob 


economic 
of defense expenditures 
viously, only workers, together 
business people and working tarmers, 
demand 


with smal 
cali 


supply the vast consumer needed 


by our tremendous productive capacity 


Need for Amendments 


It developed soon after Taft-Hartley was 
passed, that it did not provide satisfactory 
problems of labor rela 
betweei 
The 


shop elections soot 


solutions to 
Serious 


many 
arose 
Counsel 


tions differences 


the Board and the General 


requirement of umon 


’ 


because O 
time-con 
suming with 
more important This 
provision was based on the hypothesis that 
union demands did not accurately reflect 
the sentiments of rank-and-file workers 
Experience soon demonstrated that this as 
sumption some 46,146 


elections conducted by the Board, less than 


meaningless, and 
and 
intertered 
Boar d 


proved to be 
its complicated, expensive 
administration, it 


work of the 


was erroneous: In 


zations in the hearings held in connection with 
said bill Hearings before the Sub-Committee 
of the Committee on Banking and Currency, 
79th Cong., 1st. Sess., on S. 380; see, especially 
testimony of President Green of the AFL 
p. 507: President Lewis of the UMW, p. 654 
President Murray of the CIO. p. 223: and 
President Patton of the National Farmers 
Union, p. 319. Also, for a thorough discussion 
see Beveridge, Full Employment in a Free 
Society (W. W. Norton and Company Inc 
1945) 
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28 per cent of the voters rejected 
posal tor a union shop 


latt the first t 


respects the law 


needs ot 


Ihe late Senator Was 


that in many Was 


Once cle 


not consistent with the workers, 


employers or sound labor relations. ( 
quently, in 1949, 1951, and again in 
| 20 amendments 


i¢ sponsored some 
1951 amend 


gress, however, passed only the 


ment eliminating union shop elections 


look at the record of President 
Fighty-third Congress 
AFL convention, 


Kisenhower 


We now 
Kisenhower and the 
In Se ptembe r, 1952, at the 


heard General state 


have talked about the 
Act with both labor 
I] know how the law might be 


Chat changed 


vants no law 


the writer 
latt-Hartley 
people 
used to break 
America 


union-busting 


and industry 


must be 
recornizing 


unions 


and neither do ] 


In numerous speeches during the cam 


substan 


General made 


paign, Kisenhower 
Hartley and 


tially Taft 
declared that he favored extensive 
tend 
ment from collective 
1953 and 1954 State of the Union messages 

1954 ‘ 


“message, 
reiterated his 


similar allusions to 
changes 
to remove the govern 


vhich would 


bargaining In his 


and in his January 11, 
President 
that the role of government in labor disputes 


directed toward en 


Kisenhower beliet 


should be curbed and 


couraging the “processes of mediation and 


conciliation.’ 


But anv evaluation of President Eise1 


campaign and commitment 


mcssauve 


light of 


hower’s 
Gaovernor 


Stevenson's promise to the same AFL con 
Taft-Hartley repealed and 
rewritten, the AFL’s sub 
sequent This 
endorsement was a break with the AFL's 


should be made in the 


vention to have 


mipletely and 
support ot Mi stevenson 


traditional nonpartisan position on politics 


WAX 


pp 
“rewarding labor's 


expressed in the 
friends and punishing labor’s enemu 


part of 1953, 


In the early 


and 
lait, 


Committee on Labor 


eaded by secnator 


Committee on Education and 


iairman is Representative Samuel kK. M 


proposals, in the Ist Sess 
forth in five bills, S. 655 

One of the bills. S. 65 
purported t 


“Senator Taft's 
83d Cong were set 
656, 657, 658 and 659 
imending Title III of the act 
bring it into conformity with prior 
change Sec. 302 with respect to wel 
funds The other 
amended Title I For an analysis, from labor 
wint of view, of these and other bills 
duced in the same session, see Minority Re 
Amendments to the Taft 


nd to 


fare and four 


pension 


port on Proposed 


Proposed T-H Amendments 


revision hea 


amendments 


bills 


intro 


Connell, initiated thoroug! 


AFI 


Reut 


VIEWS 


( hambe t 


mime na. 


these here ssional he tring ~b 
program by conve 


’ 
to evolve a 
advisory committee ft 
Martin P. Durkin 


that this as unsucce 


disagreement on any 


partite 
Labor 
ayreed 
cause of! 


matter but because of the imtransigence 
the employer representatives. on a questior 


pre ‘ T 
procedure 


ot voting 


‘ 1< proposed inctia 


Thereatter, in resp 


ments made by Mr. Durkin, conferences 


took 
ey. partment. ot 


among representatives ot thre 


place 
Labor, the Department ot 
laft, 


members ol the 


Repre Sciibative 


\ hiite 


Commerce, senator 


McConnell and 


When 


represent itives © 


agreement 
bet weet ; 
and those o Department 
Durkin was | 
ments had tl 
\ Miessare Was 
with Mr. Durkin to s« 
the amendments 
1, 1953. On 
Dhereaftes 
I 
ommerce Wie 


aders, it “a 


sent te 
ifreet 


Cohen and 
Association 


Law by Samuel Harris 
Ashe The Record of the 


the City of New York Ve . 


Hartley 
David I 
of the gar 
December, 1953, p. 499; for management's point 
of view see Petro The Taft 
Amend ‘Taft-Hartley 1 Labor 
227. April, 1953 

See Witness laft-Hartley and the I 
Law Journal 3 


Proposals to 
Lau Journal 
ghty 
third Congress 5 Labor Janu 


ry 





Mr. Durkin has expressed the view that 
this was part of a public relations maneuver 
to arouse management opposition to the 19 
them had 


Taft, 


proposals, although some 12 of 
been proposed since 1949 by Senator 


and several by Representative Wood.” 


The Chamber of Commerce, in fact, did 
advise its membership in September, 1953, 
that “only them” (referring to the 


19 amendments) was desirable for business 


one ot 


A controversy erupted between Mr. Dur 
kin, the President and Congressional leaders 
as to whether the 19 pots represented a 
binding agreement. At the 1953 AFL con 
vention, a resolution was passed approving 
Mr. Durkin’s version of the events leading 
up to his resignation rather than the Presi 

version. Another resolution read in 
‘A your committee desires to make 


dent's 
part 

it clear that the nineteen proposed amend 
do not meet the objectives of 
and have no AFL 
Whatever their origin, 
substance only as a 


ments 

the labor 
sanction or approval 
we can regard their 
first step in the right direction, but by no 
means as the attainment of the needed revi 
sions we are seeking.” On September 30, 
the CIO’s General Counsel Arthur J, Gold 
berg, in a letter to Senator Irving S. Ives 
(Senator Taft's labor ex 
pert in Congress) stated that an “industrial 
cabal was playing politics with Taft-Hartley.’ 
AKI. General Woll, Glenn and 
Thatcher likewise criticized the political 
reneging in communications to this AFL 
convention. On November 19, the AFL 
president stated that the AFL had “aban 
doned the hope that the 83rd Congress will 
amend Taft 
Lewis of the 


movement 


successor as the 


Counsel 


constructive action to 
President John L 
Workers characterized the 
“mild 


take 
Hartley.” 
United Mine 
19 amendments as 
crumbs which would not have substantially 
affected Taft-Hartley,” and urged complete 
repeal.” Presiderit Beck of the AFL Team 
sters’ Union was quoted in the New York 
November 15, 1953, as suggesting 
administration 


changes, 


Times of 
that 
stantial changes in the Taft-Hartley Act, a 


unless the made sub 


labor party, much as he abhorred the idea, 


into being “if only on a tem 
While groups 
Lewis that Taft-Hartley 


Was ap 


might come 


basis.” some labor 


with Mr 


completely 


porary 
agreed 
should be repealed, it 
parent that they represented a minority of 
organized labor. The writer believes that a 
majority would accept as satisfactory the 


* Address of former Secretary of Labor 


Martin P. Durkin before the 1953 AFL conven- 
tion, New York Times, September 23, 1953. 
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revisions of Taft-Hartley indicated in this 
article. 

The President's second-thought labor pro 
gram of January 11, 1954, was a retreat from 
the 19-point program and has been attacked 
by every responsible labor leader. It favors 
labor in three parts and employers in nine 
It invites Congress to pass additional and 
stronger antilabor amendments 


message got immediate 
from 
Meany r the 


said the message 


The January 11 
reactions 
organized labor. President 
AFL on January 13, 1954, 
makes minor improvements in the 
Taft-Hartley Act, but it utterly to 
remove the major objectionable features of 
the law.” The AFL News-Reporter stated 
“The White House mountain labored, and, 
after a year, brought forth a Taft-Hartley 
and as of this moment the 
odds are prohibitive in Washington that 
Congress will make a lot of noise but ac 
complish nothing.” CIO President Reuther 
stated it contained “a few ameliorating rec 
ommendations” but on the whole it did not 


strong critical ieaders 


“some 


fails 


mouse, 


change the “anti-labor character” of the 
statute. UMW President 


the changes that “a few 
ments won't make a slave law palatable to 


Lewis said about 
piddling amend 


citizens.” In sharp contrast to 


free-born 
the negativism of 
President Harold C 
NAM announced that 
solidly behind the Eisenhower 
Mr. William B. Barton, the general coun 
se] of the United States Chamber of Com 
merce, in his before the Senat« 
committee on §S stated: “We look 
with considerable satisfaction on the Presi 


organized labor leaders 

McClellan of the 
his organization was 
proposals 


testimony 
2650, 


dent’s message on the labor law.” 


From labor’s point of view the most de 


detects in the message 


structive antiunion 
were: (1) the extension of state jurisdiction 
in the field of 
(2) the extension ot 
representation elections; (3) the 
strike ballots; (4) the 
provisions; and (5) the limiting definitions of 
and 


state-federal labor relations; 


employer speech in 
secret 
secondary boycott 


employer, employee, supervisor agent 


will be 


because of 


treated in some 


their im 


These 
detail in 
portance 


subjects 
this article 

In addition, as part of what labor 
wants, we shall 
injunctions, national and state emergencies, 
union security, the bifurcation of the NLRB, 
filing requirements, Board procedures and 
delay and, finally, union welfare funds 


discuss the subjects or 


” United Mine Workers Journal, October 


1953 
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The views expressed in this article are 
based upon a study of the testimony of 
organized labor before the House and Sen 
ate committees in 1953, the 1953 CIO and 
AFL convention reports, releases and state 
organized labor on labor’s 
on the Smith bill (S. 2650), the testimony 
the 1954 (the 
House of Representatives did not hold any 
1954), and the author's 
objectives ot 


ments ol views 


before Senate committee in 
public hearings in 
evaluation of the 
based on his 


organized 
experiences o! 
attorney 


workers own 


over 20 years as a labor union 


Federal-State Jurisdiction 


Perhaps the most serious problem raised 
by the 
amendments is 


Admiunistration’s labor-proposed 
that 
widening 
area to individual 
of the 52 state and territorial jurisdictions.® 


would allocate 
the labor 


regulation by 


which 


an ever! sector of rela 


tions each 
hese proposals raise problems of the basic 
nature of our federal scheme of government 
the constitutional 


problems of rights of 
states and, most important for the purposes 
of this article, problems of the wisest policy 
from the viewpoint of day-to-day labor 
relations 


National Labor Re 


lations Board’s jurisdiction is the Commerce 


Since the basis of the 


”S. 2650 would add a new subsection (c) 
to Sec, 14 

Nothing in this Act shall be construed to 
interfere with the enactment and enforcement 
by the States of laws to deal in emergencies 
with labor disputes which, if permitted to occur 
or continue, will constitute a clear and present 
danger to the health or safety of the people 
of the State Provided, That no State shall be 
authorized by this subsection to take action in 
any labor disputed in which the Federal Gov- 
ernment is acting pursuant to sections 206 to 
210, inclusive, of this Act As this 
subsection, the term ‘State’ shall any 
Territory of the United States."’ 

In addition, on March 26, 1954, the President 
wrote Senator Smith as follows 

‘My associates are still studying this ex 
tremely complex problem, and while that study 
has not as vet been completed it has gone far 
enough to develop some conclusions 

“(1) Where the governor of a State deter 
mines that a labor dispute is endangering, or 
will endanger, the health and safety of the 
citizens of that State, certainly nothing in the 
Federal law should have the effect of preventing 
the State from dealing with that dispute. This 
was covered specifically in my message of 
January 11 

(2) Nothing in the Federal law should have 
the effect of preventing a State from exercising 
its traditional police powers for maintaining 
public order , 

(3) Where the National Board has refused 
to assert jurisdiction on the ground that it 
would not effectuate the policies of the act for 
it to do so, it should be made clear by legis 
lation that the States are free to act."’ 


used in 
include 


Proposed T-H Amendments 


Clause of the Constitution, the problem ot 
regulation is 


a specialized aspect ot 


by the Com 


federal-state relations in labor 
in one sense merely 
the federal problems 
merce Clause generally." 

established that the federal 
and 


raised 
It has long been 
power to regu 
labor 
commerce is and should be su 
that is, paramount that of the 
Within a f interstate 


this 1s so, 


late commerce thereby relations 


alfecting 
preme, 
states certam are; 


commerce whethe r not the 


tederal agency 
asserted juris 


that 
words, by 


federal statute or the 


pecifically moved into 


d particular problem 
other 


deral 


any 
this area In 


ction overt 
] 
I 


falls within 
nature ot tl sche 


the very 


federal p 


rea 1S pre empted 


and even where thie power! 


yet acted, the state nonethe! 


frain from acting. 


lhe general principle of 
applied to 


and pre-emption, as 


trons overt the years, appcars t 
minated in this rationale lhe state may 


exercise traditional pr lice powers a] pl ( able 
to all 


sponsibility of 


persons 1n a to execute its re 


pre ms he 


trespass T ate 


public from 
! 


violence, property and 


aditional regulations 


ly involving thre public health and 


similar violations of t1 


See Cooley wv. Board of Wardens 12 How 
2°89 (1851); Hall v. DeCuir, 95 U. S. 485 (1878) 
NLRB v. Jones and Laughlin Steel Corporation, 
ited at footnote 19: Mulford v. Smith, 307 U.S 
8 (1939); Edwards v. California, 314 U. S. 160 
(1941) oS va. 4 South-Eastern Underwriters 
Association, 5 Fire and Casualty C 
U. S. 533 (1944); cf. Crandall v 
Wall. 35 (1868) 
rhis is sometimes formulated as the theory 

federal field’’ which is perpetually closed 
regulation other than by Congress 
despite the fact that Congress for its own 
reasons may have thus far refused to enter 
this field It is variously referred to as 
the ‘‘negative implication’’ of the Commerce 
that is, since the Constitution provides 
“Congress shall hav@ power to 
commerce among the states there 
tive implication that the states shall not 
such power See footnote 61 above 
Stern Problems of Yesteryear—Commerce and 
Due Process 1 Vanderbilt Law Review 446 
(1951); Mendelson Recent Developments in 
State Power to Regulate and Tax Interstate 
Commerce 98 University of Pennsylvania Lau 
Review 57 (1949): Stern The Commerce Clause 
and the Nation's Economy, 1933-1946 59 Har 
vard Law Review 645 (1946): Dowling ‘Inter 
state Commerce and State Power,"’ 27 Virginia 
Law Review 1 (1940); 47 Columbia Law Revieu 
547 (1947): ‘‘South-Eastern Underwriters Asso- 
ciation—and After A Symposium,"’ 1944 The 
Insurance Law Journal 387 (1944): Braden 
Umpire to the Federal System,”’ 10 University 
of Chicago Law Review 27 (1942) 


ises 194, 322 
Nevada, 6 


of a 
to any 


also 


Clause 
that regulate 
nena 


have 


is a 


and see also 





safety. But as to business and industrial 
establishments affecting commerce, the state 
may not establish separate regulations embody- 
ing its own notions of what are or are not 
proper or improper labor relations practices.” 


This principle has been excellently re 
stated by Mr. Justice Jackson, speaking for 
a unanimous court, in the Garner case.” 
Petitioner had obtained an _ injunction 
against the union from a lower equity court 
in the state of Pennsylvania, but the state 
supreme court reversed on the grounds 
of pre-emption. The Supreme Court of 
the United States affirmed the exclusive 
jurisdiction of the NLRB and its applica 
tion in the instant case, in the following terms: 


“The National Labor Management Rela- 
tions Act, as we have before pointed out, 
leaves much to the states, though Congress 
has refrained from telling us how much 
We must spell out from conflicting indica 
tions of Congressional will the area in 
which state action is still permissible 


“This is not an instance of injurious con 

duct which the National Labor Relations 
soard is without express power to prevent 
and which therefore either is ‘governable 
by the State or it is entirely ungoverned’. 
In such cases we have declined to find an 
implied exclusion of state powers. 
Nor is this a case of mass picketing, threat 
ening of employees, obstructing streets and 
highways, or picketing homes. We have 
held that the still may exercise ‘its 
historic powers over such traditionally local 
matters as public safety and order and the 
use of streets and highways’ Nothing 
suggests that the activity enjoined threat 
ened a probable breach of the state’s peace 
or would call for extraordinary police meas 
ures by state or city authority. 


state 


“Congress did not merely lay down a 
substantive rule of law to be enforced by 
any tribunal competent to apply law gen- 
erally to the parties. It went on to confide 
primary interpretation and 
its rules to a specific and specially consti 
tuted tribunal and prescribed a particular 


application of 


*§ International Union, UAW wv. O’Brien, 18 


LABOR CASES { 65,761, 339 U. S. 454 (1950); 
Amalgamated Association v. WERB, 19 LABor 
CASES { 66,194, 340 U. S. 416 (1951) 

** Garner v, Teamsters Local No, 776, 24 La- 
BOR CASES 68,020, 346 U. S. 485 (1953). 

® See, for example, Petro, ‘'Participation by 
the States in the Enforcement and Development 
of National Labor Policy,’’ New York University 
Fifth Annual Conference on Labor (1952), p. 1 
See also, at p. 119 of the same work, the excel- 
lent exposition of the case for federal pre- 
emption by Ratner, ‘‘Problems of Federal-State 
Jurisdiction in Labor Relations.” 
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The federal-state unemployment in- 
surance system paid out a record 
quarterly high of $552,950,329 dur- 
ing the first three months of 1954 to 
an average weekly number of 
1,807,000 jobless. 


—Department of Labor 





procedure for investigation, complaint and 
notice, and hearing and decision, including 
judicial relief pending a final administrative 
order. Congress evidently considered that 
centralized administration of specially de 
signed procedures were |sic] necessary to ob- 
tain uniform application of its substantive rules 
and to avoid these diversities and conflicts 
likely to result from a variety of local pro 
cedures and attitudes toward labor contro 
versies A multiplicity of tribunals 
and a diversity of procedures are quite as 
apt to produce incompatible or conflicting 
adjudications as are different rules of sub 
stantive law.” 

The soundness of this principle of federal 
state labor relations policy can nét be ques 
tioned, and, indeed, generally is not 
tioned, by those who would give greate 
power to the states.“ Their general ap 
proach is not on the grounds of policy but 
grounds of the constitutional 


ques 


rather on the 
rights of the states, being infringed by a 
powerful, unitary labor relations system 
imposed on the States beyond reasonable 
limitations. ‘loa certain extent this is mere 
ly a repetition of the traditional “states 
rights” argument against federal legislation 
with which our legislators and courts have 
But criticisms 
when specifically 
Well before the 


rights” 


grappled since 1789, these 
are hardly novel, 
applied to labor relations. 
Taft-Hartley 
arguments against NILRB jurisdiction were 
repeatedly made and invariably overruled.* 


even 


amendments, “states 


than six ot experience 
Taft-Hartley Act, moreover, we 


the 


In more 
the 
had an 


vears 
under 
have opportunity to observe 

“In these decisions the Supreme Court has 
made it clear that the states would continue to 
retain their police power over violence, tres- 
pass, and the like, but that the over-all sub 
Stantive purposes and reaches of the National 
Labor Relations Act did not constitute any 
violation of the rights reserved to the states 
under the Constitution. See Garner v. Teamsters, 
cited at footnote 64. See also Fansteel Metal- 
lurgical Corporation v. NLRB, 1 LABOR CASES 
"17,042. 306 U. S. 240 (1939); Allen-Bradley 
Local v. WERB, 5 LABor CASES ‘ 51,135, 315 
U. S. 740 (1942) 
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effects on practical labor relations of those 
aspects within the Taft-Hartley Act which 
were directed at increasing the power of the 
states over control of labor relations.” The 
most remarkable development has been a 
stream of state court injunctions in labor 
disputes that are based substantially not on 
any particular clause of the act but on the 
pursuant to or im the 
labor - 


grounds of being 
“spirit” of the new federal 
\ federal law which would permit each ot 
“labor emer 


policy 


the states to define its own 


gency” and deal with it as it sees fit, would 
undoubtedly increase the trend of state leg 
islation which is more restrictive on the a 
tivities of unions than that of our national 

7 Sec. 14(b) of the Taft-Hartley Act specific- 
ally abdicates federal power over union security 
clauses, as regulated in Sec. 8(a)(3) of the act, 
wherever state union security provisions are 
more restrictive. Sec. 14(a), on the other hand, 
expressly forbids any state law which might 
be less restrictive of the unionization of super- 
visory employees than Sec. 2(11) of the federal 
Statute. 

In addition, Sec. 10(a) of the act empowers 
the Board to formally cede jurisdiction to state 
agencies over a wide area. S. 2650 proposes a 
new Sec. 6(b) which would expressly permit the 
Board ‘in its discretion’’ to ‘‘decline to assert 
jurisdiction over any labor dispute where, in 
the opinion of the Board the effect on commerce 
is not sufficiently substantial to warrant the 
exercise of its jurisdiction.’’ Under (2) of this 
proposed new subsection, state and territorial 
courts are expressly empowered to assume 
‘jurisdiction over labor disputes over which 
the Board declines to assert jurisdiction.”’ 

Those who have traditionally argued that it 
is bad administrative law to endow the Board 
with so much discretion over employer unfair 
labor practices have been strangely silent over 
this proposal See the discussion on adminis- 
trative law, “‘Bifurcation of the NLRB,"’ below. 

* Ledbetter Erection Company v. Montgomery 
Building and Construction Trades Council, 21 
LABOR CASES { 66,746, 57 So. (2d) 112 (Ala., 
1952), rev'd 25 LABOR CASES ° 68,195 (Ala., 
1954): Kinard Construction Company v. Build- 
ing Trades Council, 23 LABOR CASES ‘ 67,467, 
64 So. (2d) 400 (Ala., 1953), rev'd 24 LABOR 
CASES { 68,086, 346 U. S. 933 (1954): State of 
Oregon ex rel. Tidewater-Shaver Barge Lines 1 
Dobson, 22 LABOR CASES ‘ 67,081, 245 Pac. (2d) 
903 (Ore., 1952): Goodwins v. Hagedorn, 20 
LABOR CASES { 66,609, 101 N. E. (2d) 697 (N. Y., 
1951); Art Steel Company v. Cabassa, 21 LABOR 
CASES { 66,842, 111 N. Y. S. (2d) 198 (N. Y 
S. Ct., App. Div., 1952); S-M News Company v 
Simons, 21 LABOR CASES 66,775, 110 N. Y. S 
(2d) 174 (N. Y., 1952): Lion Oil Company v 
Marsh, 21 LABOR CASES ‘ 67,026, 249 S. W. (2d) 
569 (Ark., 1952): Garner v. Teamsters Union, 
21 LABOR CASES ‘ 67,035 (Pa. C. P., 1951). rev'd 
23 LABOR CASES { 67,396, 94 Atl. (2d) 893 (Pa 
1953), and aff'd by the case cited at footnote 64 
(despite the fact that the injunction was ruled 
invalid, it was in effect for two years): Huff 
Truck Lines v. General Truck Drivers Local 270, 
22 LABOR CASES { 67,146 (La. Civil DC, 1952) 
Hall Steel Company v. Teamsters, 22 LABOR 
CASES ‘ 67,163 (Mich. Cir. Ct Genesee Co 
1952): Winkleman Brothers v. Local 299, Team- 
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‘To a certain extent this state 
the principles of 


labor policy 
legislation would 
compulsory arbitration, with which unions 
experi 


impose 


have already had some untortunate 


ences in some states.’ 

Finally, a most disturbing example of the 
undesirable effects of the fragmentation of 
relations is the decided propaganda 
campaign on the part of 
states to attract New England 


which 1s the emphasis on the 


labor 
some southern 
industry, 
part of fact 
that the workers in 
tected” by right-to-work 
that 


nie ed not 


pro 
the in 
employers coming this 
about the re 


these states are 


laws and 


timation nto 


area worry unduly 


strictions of federal labor policy 
sters, 22 LABOR CASES ‘ 67,262 (Mich. Cir. Ct 
Wayne Co., 1952) Hayes Freight Lines 1 
Teamsters Local 667, 25 LABOR CASES 68,114 
(Tenn. App., 1954), aff'g unreported case (Tenn 
Ch. Ct., Shelby Co., 1953); Kerrigan Iron Works 
v. Teamsters Local 327, unreported (Tenn. Ch 
Ct., Davidson Co.) 

*” The New Jersey Public Utility Anti-Strike 
Law, for example, outlaws strikes and lockouts 
in public utilities and substitutes a system of 
compulsory arbitration 

Compulsory arbitration was 
Eightieth Congress. See H. Conf 
80th Cong., Ist Sess. (1947), pp. 63-64. See 
Third Annual Report, Federal Mediation 
Conciliation Service (1950), pp. 1-4 

Even more shocking than compulsory arbitra 
tion is the tendency on the part of some state 
courts to completely disregard federal labor 
policy and enforce a state law with which it 
clearly conflicts An extraordinary, but none 
theless quite real example of this is the case of 
Conidlikis v. State of Texras, unreported (Tex 
Ct. of Crim. App., No. 26-860-32454), where the 
licensing of a union agent as a prerequisite to 
the carrying out of normal union-organizing 
and membership-solicitation activities was up 
held despite the clear decision of the Supreme 
Court of the United States in Thomas v. Collins, 
9 LABOR CASES € 51,192, 323 U. S. 516 (1945) 
that such a statute was manifestly unconstitu 
tional on its face 

See the promotional material published as 
an advertisement by the State of Mississippi in 
the New York Times Sunday supplement of 
April 4, 1954. Compare the attitude of Senator 
John F. Kennedy. in probably the most persua 
sive statement of the attitude of that segment 
of New England industry that has accepted and 
lived with responsible trade unions in working 
collective bargaining relationships for many 
decades Kennedy New England and the 
South The Struggle for Industry,’ 193 Af- 
lantic Monthly 32 (1954) 

' The judiciary also joins in these competitive 
state activities. For example, see Mount Hope 
Finishing Company v. NLRB, 25 LaBor Cases 
" 68.272 (CA-4. 1954), where the Board had 
found a violation of Sec. 8(a)(1) The court 
reversed the Board on the question of motive 
for the employer moving from Massachusetts 
to North Carolina The court said “It is 
noteworthy that neither in its opinion nor in 
its brief does the Board dwell upon the un- 
favorable economic conditions which for years 
have confronted the textile industry in New 


England 


rejected by the 
Rept. No, 510 
also 
and 
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In the final analysis, it appears that nm 
worth-while labor relations result has been 
secured from the Taft 
Hartley Act, both expressed and allegedly 
implied, which purported to restore to the 
states the powers which had been imprope: 
ly wrested from them by the Wagner Act 
And, a fortiori, any further abdications of 
or curbs upon federal power to prescribe 
uniform labor relations policigs will only 
compound the confusion. A survey of the 
states rights movement in labor 
moreover, leaves with the 
that at least part of the impetus behind this 
movement is not an abstract passion for the 
rights of the but a 
device for permitting 


those aspects of 


relations, 


one conviction 


constitutional states, 
rather transparent 
those jurisdictions which are under the con 
trol of political forces that are backward 
and shortsighted in labor relations to con 
tinue and further their antilabor policies 
with a minimum of the 
civilized federal standards.’ 


regard for more 


Senator Kennedy’s statement decisively 
summed up the problem: “The amendment 
behalf of Mr. and 
myself is intended as a substitute for the 
the 
approach 


submitted on Douglas 
[states rights] offered by 
One 
would provide consistency and uniformity 


amendment 


Senator from Arizona. 
labor-management in 
applying 
States 


in the regulation of 
equally to 
The other 
would provide a hodgepodge of conflicting 
State and Federal regulations, discriminat 


interstate commerce, 


all employers in all 


ing against employers and unions in those 
to the pressures 
of more restrictive labor laws.” (100 Con 
gresstonal Record 5780, May 6, 1954.) 


States which do not yield 


the principle 
behind the impetus for the late Bricker Amend- 


“2 It is interesting to note that 
ment—to limit the power of the federal govern- 
ment in foreign relations—is not dissimilar to 
the attempts to limit the power of the federal 
government in labor relations 

™ For a thorough and well-documented analy- 
sis of the effects of this change and the Board's 
interpretation thereof, see Taft-Hartley Free 
Speech with Special Reference to the Organiza- 
tion of the Unorganized in the Textile Industry, 
submitted to the House Labor Committee by the 
CIO Textile Workers Union of America, Febru- 
ary 1, 1954; see also Wyle and Englander, 
‘**Free Speech’ or Lawful Coercion?" 5 Labor 
Law Journal 270, April, 1954. 

™ Hearings, Labor Relations Program, Senate 
Committee on Labor and Public Welfare, 80th 
Cong., Ist Sess. (1947), pp. 105-109, 551-555, 
588-589, 966, 1799; Hearings, Amendments to 
the National Labor Relations Act, House Com- 
mittee on Education and Labor, 80th Cong., Ist 
Sess. (1947), pp. 3110, 3117. 

Labor's answer to the constitutional question 
is to cite court decisions, which have held this 
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Employer Free Speech 


One of the most criticized innovations o1 
the Taft-Hartley Act Section 8(c), 
which imposed a limitation on the power of 
the National Relations Board to 
find that an employer had committed an unfair 
labor practice. This (S. 2650) is 
plished by providing that the Board might 
upon any ex 
argument, or opinion 


Was 
| abi iT 
accom- 


not base any such finding 


pression of “views, 

if such expression contains no threat 
of reprisal or force or promise of benefit.” ’ 
The principal argument in favor of Sec 
tion 8(c) was that without such a provision 
employers were penalized for merely stating 
their own views as to unions and unionism 
and thereby deprived Of their constitutional 
right to free speech.“ 

The 
apply this 
to representation elections as well.” 
Section 8&8(c) of 
Act legalized many employer 
the Taft-Hartley Act 
constituted unfair labor practices, it is rea 
sonable to assume that the Administration’s 


Administration now 


“employer free speech” formula 


proposes to 


Taft-Hartley 
which 


Since the 
acts 
have 


before would 


proposed amendment, if enacted, would re 
the validation of many 
the present 


aside on the 


quire representation 


elections which under state of 


grounds of 
such 


the law are set 
employer coercion if, as a result of 
coercion, the voters at the election did not 
the 
and independent choice to which they are 
entitled. Therefore, the examples of al 
lowable employer under the 
Taft-Hartley Act be instructive as to 
the probable effect of this 
To illustrate, in one typical case, the em 


have an opportunity to exercise free 


free speech 


may 


new proposal 


objection to be without merit. See, for example 
the Virginia Electric case cited at footnote 86 
below, and later opinion in the same case, 7 
LABOR CASES 51,161, 319 U. S. 533 (1943); 
Tromas v, Collins, 9 LABOR CASES { 51,192, 323 
U. S. 516 (1945) 

® The Senate amendment reads, ‘“‘The Board 
shall not base any finding of unfair labor prac- 
tices or set aside any election on any state- 
ment of views or arguments, etc." (Italics 
supplied. ) 

The House proposal goes further The ex- 
pressing of any views, argument or opinion, or 
the dissemination thereof, whether in written, 
printed, graphic or visual form, regardless of 
whether any other person shall express or shall 
have an opportunity or forum to express any 
views, arguments, or opinions, shall not con- 
stitute or be evidence of an unfair labor prac- 
tice under any of the provisions of this Act 
nor be taken into consideration in setting aside 
any election under this Act, if such expression 
contains no threat of reprisal or force or 
promise of benefit.’’ (Italics supplied.) 
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to have committed a1 
told his 


would lead 


was held not 
labor practice 
that 


ployer 
untair when he 


employees unionization 


only to unemployment, that unions rob the 
And 
held 
privileged to announce that no man on strike 
would ever get his job back, including thos« 
striking as a result of unfair 


racial conflict.” 


employer 


workers and foment 


in another case the was 


who were 


labor practices.” 


Furthermore, since the legitimization by 
the Board Farmer of the 
“captive and the de 
struction of the “equal opportunity” limita 


under Chairman 


audience” situation 


tion which had been initially imposed upon 
expect that an employer 


it,” we may now 


may, on the eve of an election, repeatedly 


compel his workers to gather together on 


company premises and require them to 


listen to antiunion speeches, see antiunion 


movies, receive antiunion propaganda ma 


terials and have no obligation to permit 


the union to present its under any 


7” 


views 


similar circumstances 


threat of reprisal or 


to his wishes, or 


Absent a 
torce tor 


proven 
acting contrary 
an offer of benefit for those who would ac 


cede to his wishe s, there are to be no holds 


* Burns Brick Company, 80 NLRB 389 (1948) 

’ Sargent and Company, 99 NLRB 1318 (1952) 
In this case the Board found that the employer's 
Statement was not coercive and that he had 
merely erred in stating his legal obligation 
For other examples, see Cookville Shirt Com- 
pany, 79 NLRB 667 (1948), and Mathews Lum- 
ber Company, 96 NLRB 322 (1951) 

* See Bonwit Teller, 99 NLRB 608 (1951) 
reversed by Livingston Shirt Corporation, 107 
NLRB 109 (1953) 

™ Subject to the ore limitation that if the 
employer assembles a “‘captive audience’ within 
24 hours of the election, the election may be 
Peerless Plywood Company, 107 
106 (1953) 

“ “Slight suggestions as to the employer's 
choice between unions may have telling effect 
among men who know the consequences of in- 
curring that employer's strong displeasure.’ 
IAM v. NLRB, 3 LABOR CASES { 51,103, 311 
U. S. 72, 78 (1940). 

“See Babcox and Wilson, 77 NLRB 577 
(1948). See also Pittsburgh Steamship Company 
v. NLRB, 17 LABOR CASES { 65,612, 180 F. (2d) 
731 (CA-6, 1950), aff'd 19 LABOR CASES ‘ 66,192, 
340 U.S. 498 (1951) 

* For a recent example of the type of decision 
that would be impossible under the proposed 
amendment, see NLRB v. National Container 
Corporation, 25 LABOR CASES { 68,217 (CA-2 
1954) 

™ Numerous examples of employer free speec! 
in actual cases involving the TWUA in its cam- 
paigns to organize textile workers throughout 
the South are set forth in a publication issued 
by that union entitled Employer Material ‘Used 
in TWUA-CIO Organizing Campaigns. ‘The 
Militant Truth,’’ subtitled ‘“‘Interpreting Cur 


set aside 


NLRB, No 
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barre d on the verbal and psy« hological coer 
cive methods that are now at the employer's 
power to 
any 


disposal.” The Board has no 


consider an employer’s statement ot 


communication in the over-all eco 


situation at the plant, nor the time at 


othe 
HOTT 
whom, as evi 


practice,” and it 


which it was uttered nor by 


dence of an unfair labor 


will now lose this power in representation 
cases as well. 

would be grossly inaccurate to 
that the 
would merely have 


of Section &(c) of the Taft 


But it 


forecast free speech amendment 
an effect similar to that 
Hartley Act.” 
nature of the rights 
find 


setting 


The difference is in the 


untatr labor 
hand, 


an election on the 


redressed by an practice 
and by the 


other An un 


ing on the one 
aside ol 
fair labor practice, after all, may affect only 
one employee or a tew while representation 
hundreds and 
often thousands of Where the 
effect of 8(c) was to make it more difficult 


elections generally involve 


workers 


for the Board to dispense justice to groups 
ol employes s who accuse employe rs ot using 
coercion, the effect of the proposed amend 
ment may be to seriously weaken trade 
union growth and membership, to hamstring 


' k 
and trustrate legitimate organizing activities, 


Events from a Fundamental Christian and 
Constitutional American Viewpoint published 
in Atlanta, Georgia, which has been used in 
numerous labor-management disputes, appears 
in this publication (See work by Millis and 
Brown, cited at footnote 15, at pp. 125, 168-169.) 
This newspaper refers to union organizers as 
“alien born radicals who dictate to American 
workers It refers to labor leaders as ‘‘foreign 
born labor bosses,’’ pointing out that the late 
Philip Murray was born in Scotland, Jacob S$ 
Potofsky in Russia (‘‘Potofsky succeeds the 
Russian-born revolutionist Sidney Hillman’’), 
David Dubinsky in Poland and the late Joseph 
Padway, former General Counsel of the AFL, in 
England In an article entitled ‘‘How Red Are 
the Union refers to all labor 
leaders as being under the domination of Com 
munists It lists 12 “‘reasons why the great 
majority of American workers will never join 
the CIO."" Among these reasons are included 
‘American wage earners are God-fearing people, 
3ible-loving Christians and will not join any 
organization that does not have Christian ob 
jectives that most workmen believe in and 
practice loyalty—that is, loyalty to the corpora 
tion who pays their wages. Most employees 
want to get, to keep or to change their jobs 
in their own way without the interference 
of any outside organization and without the 
payment of dues or a shake-down for the 
privilege of working.’ At the end of the 12 
reasons, the following appears (Note: most 
of the ‘12 reasons’ given above can be applied 
to the AFL and other unions outside the CIO 
also.)"’ 


rent 


30sses?"" it 


In one pamphlet, Kathryn Lewis, daughter of 
John L. Lewis, is shown seated next to A. Phil 


(Continued on following page) 
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to deprive thousands of employees of the 


economic benefits of trade unionism.” 

It is indeed unfortunate that the concept 
of free speech which rightfully bears a pre- 
ferred place in our hierarchy of legal values 
has been associated with these attempts to 
place blinders on the eyes of the NLRB 
in its determination of whether an employer 
not coerced his employees 


has or has 


Deciding in any particular case whether the 
public interest in certain restrictive legisla 
tion is or is not outweighed by the pre- 
ferred place in our hierarchy of legal values 
personal right is often a very close question.” 


Therefore, it may be first observed that 
the constitutional question was argued under 
the Wagner Act before the arrival of Sec 
tion 8(c), and it was decided in favor of 
the contention of the National Labor Rela- 
tions Board that an employer’s spoken and 
written communications may be considered 
as evidence of coercion of his employees 
without violating the employer's right to 
fr oe speech = 
however, a larger question in 
volved here: Is this really the free speech 
protected by the First Amendment that 
the employer was deprived of before the 
advent of Section &8(c)? We suggest it is 


There is, 


(Footnote 83 continued) 

lip Randolph, president of the Brotherhood of 
Sleeping Car Porters, and in the caption under 
neath it appeals for the defeat of the CIO 
because ‘“‘soon you will find colored laborers 
working side by side with you, taking over 
your jobs and asking for social privileges, just 
as CIO has promised them! Don't let your 
wife or daughfer or sister be found in the same 
position as the woman in the picture above.’ 

Another item refers to George Berry, fourth 
vice-president of the Tobacco Workers Interna 
tional Union, a negro, who is described as 
having been placed in charge of organizing 
tobacco plant employees, ‘‘including the white 
employees,’’ in North Carolina It refers to 
the CIO's organizing efforts in the South as 
being Communist-inspired. The anonymous 
pamphlet is signed ‘‘Anti-CIO Committee.” 

In a dispute between the IUE-CIO and Poin 
sett, a subsidiary of the Singer Sewing Ma 
chine Company in Anderson, South Carolina 
ads and leaflets appeared referring to. the 
strange-sounding names of representatives of 
IUE in Local 461 at Elizabethport, New Jersey 
where the main plant of the company was 
loceted. It referred to the IUE-CIO as being 
formerly part of UE and suggested that it was 
tainted with Communists. It then went on to 
denounce Communists as antireligious. anti 
social and antieverything including ‘‘real Amer 
icanism as we know it here in the South.’ 
This blast against the anti-Communist IVE is 
signed: ‘‘published in the interests of the wel 
fare of this community by Anderson Citizens 
Committee.”’ 

It should be noted that under the definition 
of employer, Sec. 2(2), the Board would have 
no authority to go into the question of the rela 
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not. First of all, there is no prior restraint 
on any communication which the employer 
wishes to utter to his employees. Second, 
and more fundamentally, the employer 1s 
not subjected to or threatened with any 
loss of his own personal liberty as a result 
of such speech. Our point is not that this 
is a valid restriction on free speech, such 
as the right of a state to proscribe sedition, 
libel or obscenity, but, rather, that there is 
no genuine question of free speech involved. 
No balancing of the equities between free- 
dom and “public welfare” is appropriate, 
since freedom of speech, as it was intended 
to be protected by the First Amendment, 
was not in any infringed upon before 
the appearance of Section &(c). 


way 


In the final analysis, if the policy of the 
act—to encourage employees’ desires con 
cerning organization and their choice 
of collective bargaining representatives—is 
this should be 


This is an unusually appro- 


to prevail, entire section 
stricken out. 
priate area for the exercise of administrative 
should 


discretion, and the Board have re- 


stored to it this discretion to consider the 


entire record of the alleged intimidating 


maneuvers of employers in order to de 
termine if in any particular situation there 
tionship of the newspaper, the citizens commit 
tee and the employer. 

“As a statistical 
article shows, the 
practice charges against 
been ultimately sustained declined sharply 
under the impact of the Taft-Hartley amend 
ments. Quaere as to what extent this may be 
ascribed to the binding of the hands of the 
Board by Sec. 8(c)? 

% Gitlow v, New York, 268 U. S. 652 (1925) 
Whitney v. California, 274 U. S. 357 (1927) 
Near v. Minnesota, 233 U. S. 697 (1931); De- 
Jonge v. Oregon, 299 U. S. 353 (1937): American 
Communications Association v. Douds, 18 LABOR 
Cases * 65,760, 339 U. S. 392 (1950): Dennis v. 
U. S., 341 U. S. 494 (1951). See also U. 8. v 
Carolene Products Company, 304 U. S. 144, 152- 
153, note 4 (1938); and Emerson and Haber, 
Political and Civil Rights in the United States 
(1952). Ch. 4. 

“ NLRB wv. Virginia Electric & Power Com- 
pan, 5 LABOR CASES { 51,124, 314 U. S. 469, 477 
(1941) in determining whether a course 
of conduct amounts to restraint or coercion 
pressure exerted vocally by the employer may 
no more be disregarded than pressure exerted 
in other ways."’ NLRB v. Ford Motor Com- 
pany, 3 LABOR CASES { 60,086, 114 F. (2d) 905 
(CCA-6, 1940), cert. den. 312 U. S. 649 (1941) 
NLRB v. American Tube Bending 
Corporation, 6 LABOR CASES { 61,525, 134 F 
(2d) 993 (CCA-2, 1943), cert. den. 320 U. S. 768 
(1943). holding, before the Taft-Hartley amend- 
ment, that the Board was wrong in giving as 
much weight to the employer's speech as it did 
in this case. See also Associated Press wv 
NLRB, 1 LABOR CASES { 17,015, 301 U. S. 103, 
130-133 (1937). 
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analysis elsewhere in this 
percentage of unfair labor 


employers that have 


Compare 





was or was not an interference with the 
employee's right of free choice 

We submit that any fair study of the cases 
will show that this freedom of choice has 
restricted and thereby denied to a 
very substantial degree by the artificial 
limitation placed on the Board in its in 
vestigations and determinations. It has re- 
sulted in an undoubted total of thousands 
of employees being deprived of freedom of 
choice in industrial relations under a spuri- 


ous free speech banner.” 


been 


The Strike Vote Proposals 


Whereas President 
giving a worker the right to 
choice in a secret ballot when 
on strike, the Smith bill proposed a secret 
ballot “on the question of they 
(the strikers) wish to continue the strike.” 
Unless a majority of the employées eligible 
to vote were in favor of proceeding with the 


Eisenhower spoke of 
express his 


he is called 


whether 


labor dispute, it would cease to be a pro 
tected activity under the law, The Presi 
dent’s strike ballot recommendation amazed 
all labor urged by 
any of his labor-management advisers.” 
Cyrus Ching™ and David L. Cole” both 
that the provisions which call for 
the affected workers in 
situation 


experts. It was not 


agree 
balloting by a de 


clared emergency have not func 
tioned properly 


The 


cessful 


proposed that the unsuc 


ballots be ex 


President 
wartime emergency 
strike regardless of 
* Patently this is legisla 
tion of a restrictive and punitive nature 
The alleged rationale for the bill is the wel 
The justification, as 


tended to every cause, 


objective or scope o 


worker 
President in his 
that 


fare of the 
stated by the 
to Congress, 


“message 


was “there is nothing 


one-sidedness of 
Sperry 1 


* Further evidence of the 
the Taft-Hartley Act is implicit in 
United Brotherhood of Carpenters, 15 LABOR 
CASES {§ 64,814, 170 F. (2d) 863 (CA-10, 1948) 
where it was held that Sec. 8(c), which pre 
sumably applied to employers and unions 
equally, since it concerns the definition of an 
unfair labor practice for both, does not insulate 
a union from an unfair labor practice which it 
was held to have committed by no more than 
the inclusion of a ‘‘secondary’’ employer's name 
on an unfair list. 

Taft-Hartley is discriminatorily disingenuous 
where, under 8(c), it extends employer speech 
while, under 8(b)(4), it restricts union speech 

*It has been attributed to Secretary of Com- 
merce Weeks, who ignored the fact that all 
previous attempts to supervise balloting had 
failed to change the pattern of voting of the 
employees involved. See footnote 4 

* Mr. Ching, in the 1948 Annual Report of the 
Federal Mediation and Conciliation Service, 
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which so vitally affects the individual em 
ployee as the loss of his pay when he ts 
called on strike,” and he should, therefore, 
opportunity to express his 


ballot held 


“have an iree 


choice by secret under govern- 


ment auspices.’ 

We observe that a strike can 
ously affect the profits of the employer 
Would the this amendment 


require that 


also seri 
proponents of 

stockholders 
ballot under government auspices as to 
whether the employer should risk a 
the union’s demands? 


vote by secret 
strike 
or accept 


labor unions are unincorporated 


This form of organization is 


Legally 
associations 
associations, chambers 


widely used by bar 


of commerce, private clubs and church or 
government 
ballot 
of these types of organizations, since their 
affect their members 
large—tor 
American 
health 


pose the 


ganizations In logic, the 


should likewise propose secret votes 


votes very seriously 
and the public at 
opposition ot the 


example, the 
Medical Asso 


pre »posals ot 


ciation to the public 


Truman lo question 


believe that 


President 
is to answer it. We sponsors 
of this type of legislation are interested in 
debilitating if not ruining unions which are 
thei right 


entities in own 


This proposal is based upon a distrust of 


and a negation of President 


frequently 


labor unions 


Eisenhower's stated principle 
that 


democratic 


factor m our 
that 


instance 


unions are an important 
life. We 
that in 
reactionary and oppressive 


believe they are 


and recall every where a 
regime was im 
posed on peoples in recent years, the first 
organizations that were destroyed were the 
free trade unions of those countries. It is 
Secretary of Labor Mit 


there should be 


also contrary to 


chell’s principle that less 


characterized the ‘‘last offer'’ ballots of Taft- 
Hartley as doing ‘‘nothing to promote settle- 
ment of a dispute To the contrary, they are 
a disrupting influence on collective bargaining 
and mediation."’ 

“Mr. Cole's testimony, 
tevisions,’’ Hearings, Senate Labor 
(1954), Part VI, p. 3387 

" The critics of subdivision (e) apparently 
had in mind the fact that in the year 1953 the 
BLS reported over 5,000 strikes, which would 
mean that at least that number of secret ballots 
would have to be held by the National Labor 
Relations Board For an example of employer 
opposition, see testimony of the Pennsylvania 
Manufacturers Association, Hearings cited at 
footnote 90, Part VI, p. 3708 

“For an illuminating legal discussion of this 
problem see Zechariah Chaffee, Jr., ‘‘The In- 
ternal Affairs of Associations Not for Profit 
13 Harvard Law Review 993 (1930) 


‘*Taft-Hartley Act 
Committee 
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government intervention in labor affairs.” 
It presupposes that labor officials call strikes 
at their own whim or caprice, without 
consulting their membership. The facts are 
to the contrary. Most unions today provide 
in their local and international constitutions 
that there shall be a vote prior to a strike. 
This proposal ignores the 92.7 per cent favor- 
able choice of employees for unions in the 
discarded union shop ballots.” It also over- 
looks the fact that workers in the 
Smith-Connally elections voted by over- 
whelming majorities to authorize strikes.” 
These strike ballots caused the government 
dollars and, worse, consumed 
workers engaged in war 


said 


millions of 
valuable time of 
time production 


Numerous authorities on labor relations 
have concluded that the strike vote election 
procedure did not contribute to industrial 
peace but rather accelerated strikes.” 

In a statement submitted to the Senate 
and House Labor Committees, by William 
H. Davis, Jesse Freidin and Theodore W 
Kheel, all policymakers of the National War 
Labor Board, Senator Smith’s proposal in 
spired the following comment: 


“The Bill introduced by Senator Smith 
requiring a poll after a strike is underway 
is even more destructive of labor dispute 
If employees are prone to sup 
Starts, 


settlements. 
port union demands before a strike 
surely it can be expected that they 
support them after a strike takes 
Then the union’s demands will have re 


will 
place 


* Before the 1953 CIO Convention, Secretary 
of Labor Mitchell stated: ‘I am prepared to 
endorse and support every reasonable proposal! 
for amending the Taft-Hartley Act which will 
meet these standards: minimize the amount of 
government intervention in labor disputes 
maximize the incentives for parties in a dispute 
to settle iv themselves: and any modification 
that they contribute to peaceful and mature 
labor rélations in America has my support."’ 

See the strike vote data of the Department 
of Labor, Hearings, cited at footnote 90, Part 
VI, pp. 3007 and following, supplementing 
Secretary Mitchell's testimony. 

Of 215 major national and 
unions, 112 of the dominant ones come under 
Taft-Hartley. Some 53 are under the Railway 
Labor Act and acts pertaining to government 
workers. Another 50 or so are the smaller 
unions. These 112 union constitutions cover 
nearly 14 million of the estimated 17 million 
union members. Of this number, more than 
half, covering some 8.1 million workers, require 
a prestrike vote by local union members. A 
secret ballot is expressly required in 30 of the 
63 constitutions requiring a vote, a referendum 
in 11, a ballot in two, and 20 make no reference 
to the type of vote. A two-thirds vote of those 
voting is required in 26 of the 63 constitutions, 
a majority in 15, a three-fourths vote in 11, 
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international 


ceived the support of the Government elec- 
The possibility of compromise will 
All 
strike 
good.” 


tion. 
have unquestionably diminished. 
this indicates in our opinion that 
ballots will do harm than 
When Secretary of Labor Mitchell 
peared before the Senate committee on S. 
2650, he admitted that the ballots would cost 
millions of dollars annually and conceded 
that the strike ballot recommendations were 
contrary to his notion that the government 
should intervene less in labor matters.” 


more 


ap- 


Senator Ives has stated his opposition to 
the strike ballot would be un- 
workable and the cost would be prohibitive.” 


“because it 


Professor Archibald Cox, in his testimony 
before the Senate committee, remarked as 
follows: 

“To require the strike votes recommended 
in the President’s message would seriously 
damage labor-management relations and in 
crease strikes by interfering with the peace 

collective bargaining 
votes would be harmful 
the strike 


ful negotiation of 
agreements. Such 
whether taken before or after 


began.” 

Compulsory strike ballots were used dur 
ing World War II not only in the United 
States but Canada and in Great 
By and large the experience there 

results as the 
under the War 


also in 
Britain. 
had the 
experience of 
Disputes Act. 

In January, 1954, in a debate, the British 
Minister, Sir Winston Churchill, 


same unsuccessful 


our country 


Prime 


three-fifths in one, and ten contain no such 


specification The foregoing does not demon- 
strate the extent to which strike votes are 
required by local constitutions where the inter- 
national does not so provide. It is commonplace 
knowledge that most local union constitutions 
have such provisions 

* See Sixteenth Annual Report of the 
(1951), p. 301 

” Between 1944 and 1946, the government con- 
ducted 2,168 polls involving 26,630 employers 
In 1,850, the vote was to strike Of the 
1,926,811 ballots cast, 1,593,936 voted to strike 

" See Witney, Government and Collective Bar- 
gaining (Lippincott), p. 529. See also Taylor, 
Government Regulation of Industrial Relations 
(Prentice-Hall), pp. 167-168 Dr. George Tay- 
lor, on the subject of whether strikes were 
initiated by union leaders without the assent 
of the employees involved, had this to state 
“If the reasoning were correct, the risk of 
strikes could be eliminated in a simple way 
without any Congressional action restricting the 
right to strike. The reasoning was not correct. 
Most workers truly wanted to avoid strikes in 
wartime But they didn’t want to work at 
conditions that seemed to be grossly inequita- 
ble.”’ 

* See footnote 93. 
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head of the Conservative government, was 
asked whether or not the government would 
make strikes illegal 
voted by 


Support a measure to 
except where the workers 
ballot in favor of such a labor dispute. Mr 
Churchill replied: 
“No, sir. The 


tion of departing from the established tradi 


secret 


government has no inten 
tion in this country, under which the trade 
union left to own 
affairs to the fullest possible extent 


movement 1s manage its 
with 
out government interference. I am advised 
that the 


would 


disadvantages of your proposal 


greatly outweigh any advantages.” 


have provisions for com 


in connection wit! 


Several 
pulsory balloting 
in the limited, and relatively 
field of public utilities. The 
in the United States of a 
hibited the éalling of a 
prescribed procedure for 
and balloting followed is the Bonin 
Tripp law of Michigan. This law was found 
to be in conflict with Taft-Hartley and, in 
1950, was declared unlawful by the Supreme 
Court Commerce Weeks and 
other the vote have 


often referred to this law 


States 
strikes 
unimportant, 
instance 


only 


law which pro 


strike unless a 
state mediation 


Was 


Secretary ot 
advocates of strike 
as one whic h has 

the 
strikes fifty 

The experience of Michigan reveals that the 
strike vote ballot was as much a_ failure 
there as under the othe described 
Of 230,252 employees voting, 193,252 
another 


avoided strikes becauss number ot 


“decreased by over percent 


law Ss 


above 
voted for a strike, or to state it in 
the strike vote 


won in 443 cases and lost in 8&0 


manner, proposal of the 


unions Was 


”*‘It has been set forth that there are good 
secondary boycotts and bad secondary boycotts 
Our committee heard evidence for weeks and 
never succeeded in having anyone tell us any 
difference between different kinds of secondary 
boycotts So we have so broadened the pro- 
visions dealing with secondary boycotts so as 
to make them an unfair labor practice.’’ 93 
Congressional Record 4323 (1947) Statement 
made on floor shortly before passage of Taft 
Hartley Act. 

1” Sec, 4 of S. 2650 would revise Sec. 8(b)(4) 
(A) to define the illegal area of secondary 
pressure as follows sii to engage in, or 
to induce or encourage the employees of any 
employer to engage in, a strike or a concerted 
refusal in the course of their employment to 
use. manufacture, process, transport, or other 
handle or work on any goods, articles, 
materials, or commodities or to perform any 
services, where an object thereof is (A) fore- 
ing or requiring any employer or self-employed 
person to join any labor or employer organiza- 
tion or any employer or other person (herein 
called secondary employer) to cease using, sell 
handling, transporting, or otherwise deal- 
the products of any other producer 
or manufacturer, or to cease doing 
any other person (herein called 


wise 


ing, 
ing in 
processor, 
business with 
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We conclude that no comfort can be 

from strike 
suggest that if 
Weeks is 


unions 


Cases 


derived state vote laws 


We 


merce 


Secretary of Com 
urging de 
mocracy in attentions 
not to the strike 
balloting but to that of increased democracy 
suggest that employees be 
to actively participate 
which, under the 
laft-Hartley, they 


sincere about 
he direct his 
unsuccessful area of vote 
in unions. We 
given an opportunity 
unions 


in the affairs of 


dues-tender provision of 
are encouraged not to do 

We urge, 
to the 


such as 


too, that consideration be given 
enactment of antidiscrimination laws, 


New York 


which are operating successfully in this area 


and Connecticut have, 


of discriminatory practices by unions and 


Along 


democracy in 


employers these paths we believe 


that 
in a positive rather than in a negative mannet 


unions can be advanced 


Secondary Boycotts 


Although the late 


monolithic 


Senator latt 


subjec t 


may 
view on the 
Admiunistra- 


have had a 


the Eisenhower 


him that 


at one time,” 


tion agrees with there are at least 


two areas where so-called “secondary” eco- 


should 


labor practices - The 


nomic not be considered 
union unfair Presi- 


dent’s labor message proposed amending the 


pressures 


act so that a union on strike could counter 


an employer's farming out “struck” goods 


to another employer as a result of or in 
the this 
picket lines and other legitimate economic 


allied employer.” At the 


course of strike, by carrying its 


pressures to the 


such secondary 
with the primary 
dispute, which is 
not unlawful violation of 
an existing collective bargaining agree ment, im 
a construction project or undertaking 
at the site of concerted activity; or (b) 
unless the secondary employer has contracted 
or agreed with the primary employer (i) to per- 
which the employees of the primary 
employer, who are strike not 
unlawful under this Act, normally would per- 
form or (ii) for the account of the primary 
employer to render services that such ¢ mployer 
would normally perform; (New matter 
in italics.) It should be noted that the limiting 
secondary boycott provisions prohibiting strikes 
against nonunion and cheaply made goods were 
not referred to 

! See Douds v. Metropolitan Federation of 
Architects, 14 LABOR CASES { 64,271, 75 F 
Supp. 672 (DC N, Y., 1948), where Judge Rif- 
kind, after the type of searching economic 
analysis that is unfortunately lacking in most 
of these cases, held that the alleged secondary 
employer was by no means neutral, and that he 
was therefore legally subjected to union 
nomic pressure 


employer) (a) unless 
is engaged together 


involved in a labor 


primary 
employer 
employer 
under this Act or in 
similar 
such 


form work 
engaged in a 


eco 





same time the labor “message” recognized 
the economic alliance between various em- 
ployers participating in a construction proj- 
ect at the same site, and, therefore, would 
permit a union that has a labor dispute with 
any one of the employers at the project to 
ask for the cooperation of the employees 
of other employers on the project.” 

If there is to be some kind of differen- 
tiation between immediate or “primary” and 
remote or “secondary” economic pressures, 
and the policy of the law apparently favors 
a formula which would consider the former 
but not the latter within the allowable area 
of economic activity, then it behooves seri- 
ous students of labor relations to attempt 
to fashion a rationale or over-all hypothesis 
which would accurately distinguish between 
the two. From the viewpoint of legal termi- 
nology the two current proposals appear far 
apart: One would extend the allowable 
area of economic activity in one direction, 
the other in a decidedly different direction 

When subjected to economic analysis, it 
appears that both proposals are indeed in 
the same broad stream. This is a movement 
in the direction of recognizing that where 
there is an identical or very close economic 
interest or economic relationship between 
two or more employers, one of whom is 
involved in a labor dispute with a union, 
that then the union so involved may use 
legitimate economic weapons against any 


employer who is so economically linked 


™ NLRB v. Denver Building Trades Council, 


19 LABOR CASES { 66,347, 341 U. S. 675 (1951), 
is the type of case which indicates the necessity 
for this amendment Justices Douglas and 
Reed, albeit dissenting, seemed to be the only 
members of the Court who attempted to look 
beyond the letter of the law: ‘‘The emp!oyment 
of union and non-union men on the same job 
is a basic protest in trade union history. That 
was the protest here. The union was not out 
to destroy the contractor because of his anti- 
union attitude. The union was not pursuing 
the contractor to other jobs All the union 
asked was that union men not be compelled to 
work alongside non-union men on the same 
job. As Judge Rifkind stated in an analogous 
case, ‘the union was not extending its activity 
to a front remote from the immediate dispute 
but to one intimately and indeed inextricably 
united to it’. [See footnote 101 above.] 

“The picketing would undoubtedly have been 
legal if there had been no subcontractor in- 
volved—if the general contractor had put non- 
union men on the job The presence of a 
subcontractor does not alter one whit the reali- 
ties of the situation; the protest of the union 
is precisely the same. In each the union was 
trying to protect the job on which union men 
were employed. If that is forbidden, the 
Taft-Hartley Act makes the right to strike, 
guaranteed by Section 13, dependent on fortui- 
tous business arrangements that have no sig- 
nificance so far as the evils of the secondary 
boycott are concerned.” 
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with the initial employer. To put it more 
accurately, it means that a union involved 
in a labor dispute should not be confined 
by the law to bringing economic pressure 
only against the employer who is most 
immediately affected by the labor dispute, 
but should be permitted to proceed against 
all employers who are reasonably associated 
with or interested in the results of this dis- 
pute. The question is, how far may the 
union go’ Up to what point does this 
identical economic interest extend? Which 
and how many employers, proceeding both 
vertically and horizontally, are within the 
area of allowable economic activity because 
economic interests? 
does not attempt to 
which would adequately 


of identical or close 
This article 
an over-all theory 
deal with this problem, but any such dis 
with the brilliant anal 
Charles O. Gregory of 
monu 


advance 


cussion must begin 


vsis by Professor 
the University of Chicago 
mental Labor and the Law.” 


in his 


note in this 
recognized 


It is instructive to connec 
tion that the NLRB that 
where two employing firms are closely inte- 


has 


grated in a physical sense so that there is 
actually identical ownership, there is no 
cognizable secondary boycott.™ This recog- 
nition of economic reality, however, is not 
limited to the four-square “corporate entity” 
situation”” There is similar recognition in 
a situation where two employers that are 
not parts of the same corporate entity, but 

3 Gregory, Labor and the Law (W. W. Nor- 
ton and Company, 1950), Chs. 2, 4 and 6. 

1% Jrwin-Lyons, 87 NLRB SM, 56 (1949). ‘‘The 
Trial Examiner found that Coos River Boom 
Company, an Oregon corporation, is engaged 
as a public utility, under a franchise from the 
Public Utility Commission of the State of 
Oregon, in the transportation of logs; that 
Irwin-Lyons Lumber Company is a _ separate 
corporate entity engaged in logging and saw- 
mill operations; that the stock ownership and 
managerial control in the Coos River Boom 
Company and in the Irwin-Lyons Lumber Com- 
pany are vested, substantially, in the same in- 
dividuals: and that bath Companies are, in 
effect, engaged in ‘one straight line operation’, 
i. e., the Lumber Company cuts the logs, the 
Boom Company transports the logs down the 
river, and the Lumber Company saws the logs 
into lumber at the mill. On the basis of these 
facts, we agree with the Trial Examiner that 
the Boom Company is not a neutral or wholly 
unconcerned employer, within the meaning of 
Section 8(b)(4)(A) Of the Act.” (Italics sup- 
plied.) 

™ For an example of the type of economic in- 
terrelation between two ostensibly separate cor- 
porate entities which will lead a court to decide 
that the two are in fact one economic structure, 
v. Delaware, Lackawanna, & Western 
516 (1915) 


see U. 8, 
Railroad Company, 238 U. S. 
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When your union [Amalgamated 
Clothing Workers of America, ClO] 
was founded [in 1914], the aver- 
age hourly wage of workers in the 
men's and boys’ suits and coats in- 
dustry was 27 cents. Today, the 
average wage in the same industry 
has increased nearly 500 per cent 
to about $1.60 an hour. When your 
union was established, the standard 
workweek in your industry was in 
excess of 50 hours. Today, it is 36 
hours. —dJames P. Mitchell 





same economic function 
The roving 


are engaged in the 
involved in a labor 
situs exception to the secondary 
boycotts is a good example. The Board 
and the courts have permitted picketing of 
employer in those 


dispute. 
ban on 


a so-called secondary 
circumstances where the primary employer 
and the secondary employer are engaged in 
the same economic function, such as loading 
or unloading the primary employer’s truck 
with the secondary employer’s merchandise.” 


It is a commonplace that the recognition 
of economic realities frequently lags behind 
the development of legal doctrine.“ The 
most outstanding example of this is the 
unfortunate history of the many years of 
labor relations where worker organization 
was subjected to the law of criminal con 
spiracy.” But since legal myths fall no less 
easily than any other popular misconcep 
tions, and despite the fact that the unusual 
integration and inter-relation of many parts 
of the domestic economy are recognized in 
the antitrust laws and for over-all purposes 
of economic planning, our labor law retains 
definitions of 


the most rigid and arbitrary 


™ As a result of Sec. &8(b)(4)(A), even this 
rather obvious situation was sustained by a 
precarious 3-2 vote of the Board In Schultz 
Refrigerated Service, Inc., 87 NLRB 502 (1949), 
the Board held that it was no violation of the 
secondary boycott clause for Teamsters’ Local 
807 to picket Schultz’ trucks whenever they 
might be operating on or in front of the 
premises of his customers and consignees in 
New York City. Such picketing was not illegal, 
the Board asserted, because the forum selected 
was ‘‘within the immediate vicinity of Schultz’ 
own trucking operations and the aggrieved em- 
ployees’ own employment.”’ 

For a thorough discussion of the problems 
faced by the union in the Schultz case, see 
‘Taft-Hartley Act Revisions,’’ Senate Hearings, 
Committee on Labor and Public Welfare, 83d 
Cong., 1st Sess., pp. 1701-1709 (1953). See also 
NLRB v. Service Grade Chauffeurs, 20 LABOR 
CASES ° 66,500, 191 F. (2d) 65 (CA-2, 1951) 
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economic 


lack of 


expressions 


and 
form of the 


economic linkage 
linkage, in the 


“primary” and “secondary” boycott. 


In this connection, there is perhaps an 
even broader inconsistency between the limi 
law on concerted 


the legal controls 


tations placed by the 


activities by unions, and 
on business and industrial combinations. It 
is not considered an illegal secondary pres 
sure, for example, for wholesalers to compel 
retailers to enter into exclusive purchasing 
retail outfits to 


agreements, or tor larwe 


exert economic pressure on small manufac 


turers so as to them to severely 
curtail thei 
graphical or other limitations 
producing 


obtain the de 


require 
according to geo 
Where there 


similar 


activities 
are ten manutacturers 
products, and, in order to 
products 
promis¢ not to do 


quantity ot the of one of 
them, a retailer must 


business with the other nine, this is just as 


sired 


much a “secondary” economic pressure on 


the other were 


manufacturers as if they 
eyes ol the 


with 


picketed by a union that in the 
Taft-Hartley Act only 
the one.” 

The boycotts 
is simple and genuine enough. It is that 
scene who are 


had a dispute 


idea Ola ban on secondary 
individuals on the economic 
absolutely neutral and who have no interest 
in the outcome of any particular labor dis 
pute should not be involved in this dispute 
will. Innocent third parties 
most certainly not be required to 

disruption of their 
The only question, of course, is who 
and who 


against their 
should 
suffer a 


nesses 


normal busi 


who is a third party 


mere 


is Innocent, 
is neutral. Of course, sympathy of 
one employer for another 
in a labor dispute, or even a specific strong 
bias against the particular union does not 
and should not justify this union in bring 
this other 


however, can 


who is involved 


against 
hand 


ing economic 
On the other 


pressure 
employer 
Amendment does nt 


Social Statics.’’ 
Lochner v 


Fourteenth 
Spencer's 


oan © | The 
enact Mr. Herbert 
Mr. Justice Holmes dissenting in 
New York, 198 U.S. 45, 74 (1905) 

™ See the discussion of the conspiracy theory 
of labor unions, in the text above 

™ An example of employer cooperation which 
might be held unlawful if it involved a union 
was the recent (1953) refusal of the New York 
Herald-Tribune to publish, although it had a 
binding contract with a photo-engravers’ union 
during a period when all other New York dailies 
were closed down because of a labor dispute 

On the subiect of boycotts of employers, see 
also Staff Report to the Federal Trade Commis 
sion for the Senate Sub-committee on Monopoly, 
‘“‘Monopolistic Practices and Small Business’ 
(March 31, 1952), pp. 75-77 





it be denied that a union may have a legiti- 
mate economic interest in refusing to work 
on goods which were produced by strike- 
breakers or under sweatshop antiunion con- 
ditions or in a shop which has fled into 
another area in order to escape the union?” 

To sum up, there is an allowable area of 
economic conflict which courts interpreting 
the labor law recognize. On the theory of 
lavoiding unjust harm to individuals without 
a direct interest in the controversy, areas of 
allowable primary pressure and economic 
“secondary” boycott have been set up. We 
believe these definitions are unrealistic since 
they stem from inadequate economic anal- 
ysis. We further believe that the Adminis 
tration’s two proposals give silent recogni 
tion of the inadequacies of the Taft-Hartley 
definitions, and by their very sub 
scribe to our theory that the allowable area 
of economic conflict should include employ 
identical economic 


nature 


ers not only with an 
interest but with a reasonably similar eco- 


1” Before the Taft-Hartley Act, the right to 
impose so-called ‘‘secondary’’ boycotts on the 
produce of ‘‘scab,”’ ‘‘sweat’’ and “‘runaway”’ 
shops was generally recognized. See Goldfinger 
v. Feintuch, 276 N. Y. 281, 286 (1937): ‘‘Within 
the limits of peaceful picketing, however, picket- 
ing may be carried on not only against the 
manufacturer but against a non-union product 
sold by one in unity of interest with the manu- 
facturer who is in the same business for profit 
Where a manufacturer pays less than union 
wages both it and the retailers who sell its 
products are in a position to undersell com- 
petitors who pay the higher scale, and this 
may result in unfair reduction of the wages 
of union members. Concededly the defendant 
union would be entitled to picket peacefully 
the plant of the manufacturer Where the 
manufacturer disposes of the product through 
retailers in unity of interest with it, unless the 
union may follow the product to the place 
where it is sold and peacefully ask the public 
to refrain from purchasing it, the union would 
be deprived of a fair and proper means of 
bringing its plea to the attention of the public.’ 
See also Exchange Bakery and Restaurant v. 
Rifkin, 245 N. Y. 260 (1927); and work by 
Millis and Brown, cited at footnote 83, at pp 
155-471. 

m1 Sec. 1 of the amended NLRA reads ‘It 
is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of 
commerce ... by protecting the exercise by 
workers of full freedom of association, self 
organization and designation of representatives 
of their own choosing ....” 

"2 Sec, (2)(13): “In determining whether any 
person is acting as an ‘agent’ of another person 
so as to make such other person responsible 
for his acts, the question of whether the specific 
acts performed were actually authorized or 
subsequently ratified shall not be controlling.’ 

13 Sec, 2(2): ‘‘The term ‘employer’ includes 
any person acting as an agent of an employer 
directly or indirectly = 
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nomic interest. But the acknowledgement 
that farmed-out work and joint work at 
construction sites are legitimate objectives 
for union action does not constitute a com 
plete statement of all of the activities that 
are within the allowable area. The surface 
It remains as a 
challenge to the our policy- 
labor relations to perform the 


has hardly been scratched. 
wisdom of 
makers in 
analysis that is neces 
to its 


elaborate economic 
sary and then carry it 
lative conclusion 


logical legis 


Limiting Definitions 


Endorsement of the right of employees 
to organize in unions and 
tively—the basic premise of American labor 
relations law that meant to be 
changed by the Taft-Hartley amendments ™ 
should be shorn of the harassing and un 
realistic limitations inherent in the present 
employer,’ employee 


bar gain c olle Cc- 


was not 


: 


definitions of agent,” 


and supervisor.” 


14 Sec, 2(3): ‘‘The term ‘employee’ shall 
include any employee, and shall not be limited 
to the employees of a particular employer 
unless the Act explicitly states otherwise, and 
shall include any individual whose work has 
ceased as a consequence of, or in connection 
with, any current labor dispute or because of 
any unfair labor practice, and who has not ob- 
tained any other regular and _ substantially 
equivalent employment, but shall not include 
any individual employed as an agricultural 
laborer . . Or any individual having the 
Status of an independent contractor, or any 
individual employed as a supervisor or 
by any other person who is not an employer as 
herein defined.”’ 

The blanket exclusion of all agricultural 
laborers from the coverage of the act is un 
fortunate, since no distinction is made between 
the casual hired man on the family farm and 
the workers who are employed by huge cor 
porate agricultural enterprises Such an all 
embracing technique has likewise proved unwise 
in the wholesaie exemption of workers ‘‘having 
the status of independent contractors.’ For 
evidence of the aifficulties caused by so easily 
side-stepped a definition, see the testimony of 
Warren FE. Hall of Atlanta, Georgia, counsel 
to the Southern Conference of Teamsters of 
the IBT-AFL, Taft-Hartley Act Revisions 
Hearings, Senate Labor Committee, 83d Cong 
Ist Sess. (1953), pp. 1686-1694 

45 Sec. 2(11) “The term ‘supervisor’ means 
any individual having authority, in the interest 
of the employer, to hire, transfer, suspend 
lay off, recall, promote, discharge, assign, re 
ward, or discipline other employees, or respon 
sibly to direct them or to adjust their 
grievances, or effectively to recommend such 
action, if in connection with the foregoing the 
exercise of such authority is not of a merely 
routine or clerical nature, but requires the use 
of independent judgment.”’ 

Here again, the definition is so broad that 
many essentially nonsupervisory personnel have 
been excluded from coverage. Ohio Power Com 
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Union hability for the unauthorized, un 
ratified and, indeed, even the expressly for 
bidden acts of individual members or func 
result’ of Tait 


tionaries, 1s the clear 


Hartley’s scrapping of the Norris-LaGuardia 


Act formula” This cannot be alleviated by 
a relatively meaningless statement that union 


proot of agency, 


membership per se is no 
that common law 
since both of 


CGsenuine union 


or by saying agency 1S 
to be 
are already part of the law 
responsibility can only be definitively estab 
authorizes or 


indi 


observed, these items 


lished when the union orders, 
approves some improper act by any 
vidual, whether he be officer, business agent 
This effectively 


accomplished by Norris 


can be most 


returning to the 


or member 


LaGuardia standard. 


On the other hand, the present definition 
tf employer shields many categories of indi 
wilfully and deliberately act 

1] 


emplovers without fall 


viduals who 


“in the interest of” 


(Footnote 115 continued) 

NLRB, 16 LABOR CASES § 65,265, 176 F 
1949): control operator who in 
time of emergency performs supervisory duties 
Danbury and Bethel Gas and Electric Light 
Company, 97 NLRB 184 (1952) meter truck 
operator who every fifth week is on night call 
is foreman of construction crew Fifteenth 
innual Report of NLRB (1950), p. 53: power 
company meter superintendent with no regu- 
larly assigned employees 

One might also question the long-range wi 
dom of a classification which tends to accentu 
“class struggle’’ between employees and 


supervisors 


pany Vv 
(2d) 385 (CA-6, 


ate a 


In Sunset Line and Twine Company, 79 
NLRB 1487, 1509 (1948), holding both the local 
inion and the international responsible for an 
infair labor practice arising out of certain inci 
dents occurring at a picket line at which three 
officers were present, the Board projected the 
following principle 

A principal may 
agent within the 
general authority, or the 
ment’ if the agent is a servant, even though the 
principal has not specifically autherized or 
ndeed may have specifically forbidden the act 
in question It is enough if the principal ac- 
tually empowered the agent to revresent him 
n the general area within which the agent 


h 
icted,.”’ 


be responsible for the act 
scope of the agent's 
scope of his employ 


of his 


See also Western, Inc., 93 NLRB 336 (1951) 
Cf. dissenting opinion of Mr Frank 
furter in United Brotherhood of Carpenters 1 
U. S8., 12 LABor CASES { 51,241, 330 U. S. 395 
(1947) 

It is 
that the Supreme 
held an international 


Justice 


in thi connection 
Court of Indiana recently 
union and one of its 
officers liable in assault and battery to the 
extent of $5,000 despite a statutory definition 
of agency identical with that of the Norris-La 
Guardia Act In holding the union liable, the 
court said that the officer, ‘‘in committing the 
ict charged was acting within the scope of 
his authority as agent of the Laundry Workers 
International Union."' No direct 


interesting to note 


authorization 
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ing within the legal definition of agency 


While plant police, 
and other supervisory employees may easily 
be proven agents of employers when they 


foremen, superintendents 


commit unfair labor practices, it is exceed 
ingly difficult to show an 


ship with regard to such instrumentalities 


agency relation 


as Chambers of Commerce, citizens’ com 


mittees, vigilante groups and the like 


\ union organizer who 1s assaulted cat 
not be « xpecte d to appreciate the distinction 
with regard to the employer's responsibility 
hired detectives or un 
And to the whi 
with a layoff if he 
difficult to disting 


plant newspaper and an inde 


f his assailants are 
worker 
joins the 


hired peace officers 
is threatened 
union, it is often ruish 
between the 
pendent town gazette whose publisher is a 
brother traternity 


brother of the 


share holde r of 


20 


in-law o1 
plant owner 


that we tavor 


liabilit y lor 


Does this argument mean 


more than common law agency 
or ratification by the union was proven, Nelson 
v. Heley, 23 LABOR CASES { 67,559, 111 N. E 
(2d) 812 (1953) 

This Section restores the common-law 
rule in cases arising under the Act, and avoids 
the construction which the Supreme Court gave 


Norris-LaGuardia Act in 
1 7 X 


to Section 6 of the 
United Brotherhood of Carpenters 
330 U. S. 395 Sunset Line and Twine 
pany, cited at footnote 116, at note 44 In the 


(‘om 


case 


‘Sunset Line and Twine Company, cited at 
footnote 116 


No officer or ition 


member of any ass« 
inization, and no association or organiza 
interested in a labor dis 
liable in any 


unlawful 


or ore 
participating or 
pute held responsible or 
ourt of the United States for the 
acts of individual officers, members, or agents 
except upon clear proof of actual participation 
n, or actual authorization of, such acts, or of 
ratification of such acts after actual knowledge 
thereof Sec. 6, 47 Stat. 71 (1932) 

’ Freezer and Son, Inc., 3 NLRB 120 (1937) 
(Chamber of Commerce) Vansfield Mills, ine 
3 NLRB 901 (1937), (the mayor of the town) 
Bethlehem Steel Corporation 14 NLRB 539 
(citizen's Shipper 


Association, 


tion 


Shall be 


committee) Grower 


IS NLRB 322 


10° 
L339) 


( 
Vegetable (1939) 
(vigilantes) 

A former NLRR 
em in these terms 


ittorney discussed the prob 
1ided and abetted 
anti-union campaigns especially during 
committees, vigi 
associations, and public offi 
between the union 
individuals ofr 


employer ire often 
n tT ‘ r 
strikes bv so-called citizens 
lantes employer 
ials Although the link 
busting employer and 

groups has never been missing in the cases 
coming before the Board the Board has 
the power to against them 
whether or not they are the 


these 


as em 
ployers agents 
of the employer, for they act in the interest of 
directly or indirectly For the 
3oard proceed against 
agencies furnishing labor spies to 

Rosenfarb, The National Labor 
It Works (1940), p. 54 


proceed 


in empioyer 


reason the could 


same 
detective 

employers 
Policu and Hou 
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employers, but less than common law agency 
liability for unions? Yes, and for 
cause. The principal-agent relationships 
within the respective domains of employers 
and unions are fundamentally different. In 
the first place, the strongest kind of agency 
relationship—that of master and servant- 
exists between the employer and his sub 
ordinates. There can be no question but 
that those who are economically beholden 
to the employer are easily controllable by 
him and that he is in responsible for 
their unfair labor practices. A labor union, 
however, by its very nature as a voluntary, 
unincorporated association, generally oper 
ating according to more-or-less democratic 
procedures, does not even approximate the 
principal-agent structure of the average in- 
dustrial corporation. Some unions, of course, 
may exercise strong economic and other 
compulsions over their members, but no 
one familiar with labor relations would seri- 
ously suggest that union leadership reaches 
down to and controls the actions of low 
echelon officials and members to anywhere 
near the extent that an employer controls 
the activities of supervisory personnel.™ 


good 


fact 


Sut this explains only why unions should 
have less than common law agency responsi- 
bility. The argument in favor of imposing 
more than common law agency liability on 
employers arises out of a recognition of the 
plain facts of economic life in industrial 
communities. The files of numerous gov- 
ernmental agencies are stocked with verified 
accounts of constabularies, newspapers and 


11 Martin v, Curran, 273 App. Div. 980 (1948), 


aff'd 20 LABOR CASES { 66,597, 101 N. E. (2d) 
683 (N. Y. Ct. of App., 1952), represents the 
current state of union liability for the acts of 
members and officers in a typical jurisdiction 
which applies common law principles. 

122 Sec, 2(2), LMRA. 

4 For a classic discussion on injunctions, see 
Frankfurter and Green, cited above, at p. 203, in 
which the authors, criticizing the ‘‘government 
by injunction development,’’ state: ‘‘Contem- 
porary society rests upon certain assumptions; 
that social progress depends upon economic 
welfare: that our economic system is founded 
upon the doctrine of free competition, accepting 
for its gains the cost of its ravages; that large 
aggressions of capital are not inconsistent with 
free competition, but are, indeed, irresistible 
and socially desirable; that individual workers 
must combine in order, thereby, to achieve the 
possibility of true competition with concen- 
trated capital.” 

The message ‘‘recommended”’ that in second- 
ary boycott cases the application for an in- 
junction be discretionary (Sec. 10(1) to be 
stricken). This had been urged unsuccessfully 
by Senator Taft's bill (S. 655). The Senate 
Labor Committee approved the President's boy- 
cott and injunction suggestions, but on its own 
it reinstated the priority of 8(a)(5) and 8(b)(4) 
(A), (B) and (C) cases—a part of 10(1). Labor 
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local voluntary associations actively partici 
pating in industrial disputes. If they are 
not “agents” at common law, they are cer- 
tainly agents in industrial relations and the 
employer should be discouraged from solicit 
ing, encouraging or accepting their support 
This can be accomplished only by restoring 
definition of “acting in the 


122 


the original 
interest of an employer 


Injunctions 


Labor has been very critical of the num 
ber of injunction provisions of Taft-Hartley, 
especially those of Section 8(b) (4). 

The record on Section 10(1) injunctions, 
in which the courts for the most part fol- 
lowed the doctrine that the General Coun- 
sel’s issuance of a complaint was sufficient 
injunction,” is as follows 
1947, and August 3], 
1950, 827 charges were filed involving 
8(b)(4) disputes. In 113 of these injunc- 
tions were petitioned for, and the remaining 
714 were settled or otherwise disposed of. 
A study of 26 cases in which injunctions 
were granted following: The 
Board agreed with the General Counsel and 
the courts in full in 14 cases, and partly in 


to issue an 
Jetween August 22, 


reveals the 


two cases (the courts did not consider par- 
tial defects in the General Counsel’s com- 
plaints). The 
decided against the General Counsel either 


Joard significantly, however, 


on the merits or because of the Board’s 


refusal to assert jurisdiction in 10 cz 

is opposed to the 10(j) injunction as well as 
that in 10(1), and for good cause. In the fiscal 
year 1953, there were 56 injunctions applied for 
by the Board. Of these, 50 were against unions 
for 8(b)(4)(A), (B) and (C) violations: four in- 
volved jurisdictional disputes (8(b)(4)(D)); and 
in only two cases employers were the defend- 
ants. 

Taft-Hartley, with its many injunction provi- 
sions, was an atavistic throwback to ‘‘govern 
ment by injunction,’’ both in the federal and 
in the state courts. We do not treat this 
modern injunction development separately, but 
as a part of those Taft-Hartley sections which 
include injunction remedies. For a comprehen 
sive study on state injunctions by the Senate 
Sub-committee on Labor-Management Relations 
see ‘‘State Court Injunctions,’’ Document No. 7 
by four leading universities, 8lst Cong., 1st Sess 

4 Douds v. Local 294, Teamsters, 13 LABOR 
CASES { 64,214, 75 F. Supp. 414 (DCN. Y., 1948) 
See also Fourteenth Annual Report of the NLRB 
(1949), pp. 138-142: and Thirteenth Annual 
Report of the NLRB (1948), pp. 86-89. 

% Blumenthal, ‘‘Mandatory Injunctions and 
the NLRB,"’ 2 Labor Law Journal 7, January 
1951. The author's analysis of the Board’s sub- 
sequent 10(1) decisions, from 1951 to date 
indicates that of 18 10(1) injunction cases 
the Board agreed with the General Counsel 
and the courts, in whole or in part, in 16 in- 
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We submit that a law which results in the 
above score gives too much discretion to 
the erring General Counsel and is a malig- 
nant law. 

involved 
inter- 


In many instances the unions 
suffered irreparable damage. On an 
pretation of law and facts characterized by 
a trial examiner as a “bootstrap” argument, 
an injunction was granted against a farm 
union. Several months later, the Board 
concluded there was no violation of 8(b)(4) 
as agricultural laborers were exempt under 
Section 2(3).™ 


National and State 
Emergency Provisions 
We now address ourselves to the so-called 
emergency dispute as 
Labor would like to 
disputes 


national and _ state 
pects of Taft-Hartley. 
have the emergency 
Taft-Hartley rewritten so as to take in- 
junctions out of national disputes. This 
section has not worked well nor has it pre 
vented so-called national emergency strikes. 
This section has been involved in about ten 
cases and its record of preventing strikes 


section ot 


is a bad one. 

David L. Cole, director of the 
Mediation and Conciliation Service, was re 
York Times of March 
that the Taft-Hartley 
invoked in many 


Federal 


ported, in the New 
29, 1953, as stating 
provisions had 
putes where no emergency existed and that 
the coal disputes in 1948 and 1950 were pro 


been dis- 


longed by premature use of that statute 


Man 


sc¢ ond 


Subcommittee on Labor 
Kighty 


\ Senate 
Relations in the 

concluded that “in 
part of the 


agement 
many Ways 
Taft-Hartley 


capacity to 


Congress 
the injunction as 
procedure has weakened our 


deal with emergency disputes.” 


Cyrus S. Ching, formerly personnel direc 
tor of the United States Rubber Company 
and first Federal Mediation 
and Conciliation Service under Taft-Hartley, 
that a 


director of the 


has expressed the view good case 


(Footnote 125 continued) 
stances One case was dismissed, and, in 
another case, the trial examiner's report recom- 
mended dismissal. See Schultz Refrigerated 
Service, Inc,, cited at footnote 106, for a typical 
case in which the General Counsel was over- 
ruled by the Board 

1% Di Giorgio Wine Company, 87 NLRB 720 
(1949), enf'd 20 Lapor CAses ‘ 66,391, 191 
F. (2d) 642 (CA of D. C., 1951) 

27 *The Taft-Hartley Act in 
ings, Senate Labor Committee, 83d 
Sess Part I, pp. 500-512: see also 


Action,’’ Hear- 
Cong., 1st 
Senator 


Proposed T-H Amendments 


can be made out for the statement that the 
nation has never had a real national emer- 
gency labor dispute.” He also character- 
ized the present Taft-Hartley machinery for 
handling emergency situations as the “peren 
business of Congress.” ™ 


nially unfinished 


Generally, we believe that organized labor, 
proceeding on the premise that free collec 
tive bargaining is the complement of free enter 
prise, and that both are part of the American 
way, would like injunction re 
moved from the emergency-dispute situation 
It is submitted that when bargaining reaches 


to see the 


an impasse and there is no provision for 
voluntary arbitration, mediation and concil 
iation should be exhaustively used. When 
that fails, then we certainly believe that the 
President should make specific recommen 
dations to Congress to adopt ad hoc 
lation to fit the particular 


believed, that 


legis 
needs of the 
case. It 1s however, resort 
to Congress will rarely, if ever, be necessary 
since most disputes would be adjusted be 


fore reaching that stage 


The President's 
been modified by the 
are insignificant in view of labor’s proposed 


have 


committee '™ 


proposals which 


Senate 


approaches to the national-emergency dis 
putes. We suggest, however, that the agreed 
upon Senate amendment is too narrow. We 
with Mr. Cole that the report of the 
Inquiry in the discretion of the 


should be available at any 
141 


agree 
Board ol 
President time, 


even prior to a strike 


We now State 
dispute proposals of the President 
proposals of the President’s 
been adopted by the Senate committee only 
have 


emergency 
The 


have 


discuss the 
mcssaLgr¢ 


namely, “to permit states to 


in part, 
jurisdiction, regardless of the provisions ot 
Taft-Hartley in labor 
disputes which, if 
continue, will constitute a clear and present 
danger to the health or Satety ot the people 
of the State’.”'* The 
authorized to act where, 
206-210 of Tatt-Hartley, the 


government has initiated proceedings 


‘emergencies with 


permitted to occur or 


state, however, 1s not 
pursuant to Sec 
federal 

What 


respect to 


tions 


we have heretofore stated with 


Humphrey's testimony on emergencies therein 
at pp. 513-526 

% Cyrus S. Ching, Review & Reflection: A 
Half-Century of Labor Relations (New York: 
V. S. Forbes & Sons Publishing Company, Inc., 
1953), p. 103 

'% See footnote 128 In the same work, see 
also pp. 111 and 113 

1” Sec 209(c) Senate 
S. 2650, as amended, April, 

11 See footnote 90 

™ Sec. 14(c), Senate committee 
2650, as amended, April, 1954 


committee 
1954 


print. on 
on § 


print 
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federal-state jurisdiction is very pertinent 
to a consideration of this subject. This is 
true whether or not the injunction is issued 
because the mere threat of such an injunc- 
union to refrain from 
action. In most 


may induce a 
taking legal and proper 
cases the temporary injunction effectively 
terminates the dispute in the employer’s 
favor, since time is usually of the essence 
a reversal of the 


tion 


in labor disputes, and 
injunction on appeal or a favorable decision 
from the Board becomes a matter of only 
academic interest. In addition, such in- 
junctions suffer from the vice of giving the 
employer the support of the government’s 
prestige, enabling him to hide behind the 
screen of “public interest.” 

The 


overrule a 


this proposal is to 
United States 


intent of 
decision of the 
Supreme Court.™ Involved there was a 
Wisconsin statute known as the Public 
Utility Anti-Strike Law making it a mis- 
utility employees to 


clear 


demeanor for public 
strike, and providing for compulsory arbi 
tration. The Supreme Court held the statute 
unconstitutional because it was in conflict 
with the National Labor Relations Act. In 
the case, the Supreme Court, by Mr. Chief 
Justice Vinson, carefully reviewed the whole 
field of concurrent federal and state regu 
lation of strikes. In his decision he referred 
to the International Union of United Auto 
mobile Workers v. O’Brien, 18 Lapor CAses 
{ 65,761, 339 U. S. 454 (1950), and pointed 
out that Congress, in both the Wagner and 
Taft-Hartley Acts, expressly granted cer- 
tain rights to “con 
certed activities for the purpose of collective 
bargaining or other mutual aid or protec- 
tion.” He also set forth the qualifications 
and regulations which had im- 
posed upon the right to strike, specifically 
mentioning requirements that notice be 
given prior to any strike upon termination 
strikes for certain 


workers to engage in 


Congress 


of a contract, and that 


i Amalgamated Association of Street, Electric 
Railway & Motor Coach Employees of America, 
Division 998 v. WERB, 19 LABOR CASEs { 66,193, 


340 U. S. 383 (1951) 

Chairman Smith of the Senate Labor Com- 
mittee advocated this amendment to remove the 
limitation of the decision of the Supreme Court 
in the said Wisconsin case. Senator Goldwater 
predicted that Congress would go much beyond 
the Senate committee and would adopt his bill 
(sponsored by tepresentative Lucas in the 
House), which provides that nothing in Taft- 
Hartley should be construed to limit a state 
from regulating strikes and picketing 

™In U. 8S. vw. Dennis, cited at footnote 85, 
Chief Justice Vinson, after referring to Mr. 
Justice Holmes’ ‘‘clear and present danger’’ 
axiom, proceeded to rule: “‘We adopt this 
statement of the rule.’' He was referring to 
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objectives were unlawful. He concluded by 
stating: “None of these sections can be read as 
permitting concurrent state regulation of 
peaceful strikes for higher wages. Congress 
occupied this field and closed it to state 
regulation.” 


The decision further pointed out that the 
Taft-Hartley Act has specific provisions for 
national emergencies and that Congress did 
not provide for state emergency strikes. 


Candidate Eisenhower emphatically re 
jected compulsory arbitration as being in 
consistent with a free society, and yet the 
Smith bill, as amended,” which limited the 
recommendation of his March 
rights to the Senate 


open the 


President’s 
26 letter on 
House 
for states to shackle labor with com 


States 


and committees, would 


door 
pulsory arbitration statutes and similar re 
While the proposed 
supposed to be 
permit deal 
putes which, if “permitted to occur or con 
and present 


strictive legislation 


amendment is limited to 


states to with emergency dis 


tinue will constitute a clear 
danger to the health or safety of the peopl 
of the State, nothing in its lan 
guage which would prevent the state from 
holding that any labor dispute involves the 
“health or safety of the people of the State 

The “clear and present danger” qualificatio1 
as interprete d in recent Supreme Court cases 
provides no effective limitation.”” Further 
“clear 


there is 


more, it is a distortion of the historic 
and present danger” test—formulated by 
Holmes and Brandeis—to allow a maximum 
amount of freedom of speech to political 
and economic dissenters, including labor, to 
use it as a vehicle for labor’s 
rights. We submit that a state declaration 
of public policy in nearly any strike situa- 


restricting 


tion involving a substantial number of em- 


ployees would constitutionally be binding 


on the Supreme Court under its views re 


cently expressed. 


this rule: “In each case [courts] must ask 
whether the gravity of the ‘evil’, discounted by 
its improbability, justifies such invasion of free 
speech as is necessary to avoid the danger.’ 
For an exhaustive survey of the development 
of this doctrine, and a persuasive critique of its 
application in recent years, see Baudin, ‘“‘Sedi- 
tious Doctrines and the ‘Clear and Present 
Danger’ Rule,”’ 38 Virginia Law Review 143 
204 (1952). 


186 Building Service 4 


Employees International 
Union, Local 262 v. Gazzam, 18 LABOR CASES 
{ 65,764, 339 U. S. 532 (1950), where the Court 
said “The public policy of any state is to be 
found in its constitution, acts of the legislature, 
and decisions of its courts. ‘Primarily it is for 
the lawmakers to determine the public policy of 
the State.’ Twin City Pipe Line Company v 
Harding Glass Company, 283 U. S. 353, 357."" 
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Our mediators are instructed that 
preventive mediation is any activity 
performed by them that pertains to 
the avoidance of industrial strife 
and promotés recognition and ac- 
ceptance of responsibilities by labor 
and management. 


—FMCS Director Whitley P. McCoy 





Experience with the state 
statutes pertaining to labor disputes in pub 


lic utilities indicates that such statutes and 


operation ot 


the interpretation placed upon them by state 
courts are unduly restrictive of the rights 
ot employees. As Mr. Justice Holmes 
pointed out, it is especially in state courts 
that a judge reads “his conscious or un 
conscious sympathy with one side or the 
other prematurely into the law.” (Holmes, 
Collected Legal Papers, page 295.) 

The New Jersey Public Utility Anti 
Strike Law is a prime example of restrictive 
legislation being in practice even more re 
strictively applied. That statute 
for a ban on strikes and lockouts in public 
utilities and substitutes compulsory arbitra 
tion in with criteria or guide 
posts written into the law. Not only ar 
the employees forbidden to take peaceful 
concerted action for their own betterment; 
they compelled to accept the 
their 


provides 


accordance 


not only are 
arbitrators not of 
choosing; not only are the arbitrators com 
pelled to operate within unrealistic circum 
scriptions; in addition to all this, the New 
interpreted 


rulings of own 


Jersey Supreme Court has so 
the statute that the arbitrators 
award a union shop, may not consider wagé 


Imay not 
trends in the nation or even the state, and 
may their awards set 
court’s view of the basis of the award dif 
fers from that of the arbitrator. (New Jersey 
Rell Telzphone Company v. Communications 
Workers of America, CIO, 18 Lasor Cases 
765,997, 4 N. J. 354, 75 Atl. (2d) 721 
(1950).) 

The exhaustive article on the New Jersey 
Public Utility Anti-Strike Law by Professor 
Lois MacDonald (“Compulsory Arbitration 
in New Jersey,” New York University 
Second Annual Conference on Labor) clearly 
f particular 


have aside if the 


illustrates the gravitation of a 
statute from a mildly restrictive to an ultra 
The lesson to be learned 
New 


restrictive status. 
from Professor MacDonald’s study of 


Jersey’s emergency law is clear: The basi 


187 See footnote 90 
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rights of employees in selected categories 
of occupations are subject to a gamut ol 
restrictions, more limiting 
There can be no other 


relin 


successive each 
than its predecessor 
result should the federal government 


contained in federal 


quish the 
statutes to the 


various States 


protection 
sectional prejudices of the 


Che experience of! the State of New Jer 
sey under this type of state law has been so 
unsatisfactory that it has set up 
commission for the purpose of reviewing the 
problem of how to democratically 
and effectively handle 
at the level.” 


a special 


whole 
emergency disputes 


State 


That state laws of this character are con 
trary to the national policy is evident from 
Senator Taft's observation (83 ( 
Record pages 3951-3952) 


magressional 


“We did not feel that we should put into 


a part ol the collective-bargain 
ultimate 
pulsory arbitration, or to seizure, or to any 
other action. We feel that it would interfere 


whole collective bar 


the law, as 


ing machinery, an resort to com 


with the process of 


gaining. If such a remedy is available as 
a routine remedy, there will always be pres 
sure to party 
thinks it will receive better treatment through 


would 


resort to it by whichever 
receive in 
back out 
of collective bargaining It will not make 
a bona fide attempt to settle if it thinks it 
will receive a_ better under the final 
arbitration which may be provided.” 


such a process than it 


collective bargaining, and it will 


deal 


In fact, in 1946, a proposal to exempt 
from the Wagner Act “labor 


involving a publi 


disputes af 
fecting commerce utility 
whose rates are fixed by some governmental 
President Truman 
override this 


proposals 


agency” was vetoed by 


Congress did not veto, and, 
in 1947, 


inclusion of such a provision in Taft-Hartley 


similar were made for 


( ongress 


but this was rejected by 


The shackling effect of permitting states 
to enact restrictive laws in certain categories 
of labor disputes is The 
Smith bill upon the 


swift and 


clearly evident 


amendment places us 
highroad of curtail 
ment of liberty generally. First, public util 
shackled. The 
employees of an 
utility. This 

taken in Wisconsin (before 
Public Utility Anti-Strike Law 
declared unconstitutional) when employees 
of the Western Electric 
joined from picketing at the premises of the 


dangerous 
ity workers are step is a 
short 


sery icing a 


one to industry 


public step was 
that 


was 


actually 
state’s 


Company were en 





Wisconsin Kell Telephone Company, even 
though they worked there. The high degree 
of integration of industry would make it 
conducive to extension of the concept of 
“public interest” to any enterprise which in 
essential” industry. 

(WERB No 
that a 
com 


some way affects an 
In another Wisconsin case 
2273PU-9 (1949)), it declared 
bookkeepers’ strike in a_ telephone 
pany created an emergency. 
We strongly urge President 
and Congress to realize that if they disturb 
the very carefully worked out juxtaposition 
of federal and state jurisdiction they must 
entire scheme of 
relations. This, 
completely 


Was 


Eisenhower 


completely rewrite the 
federal labor-management 
in our view, would create a 
chaotic labor relations law for the United 


States. 


Union Security 

The union 
Hartley are grossly 
interfered 


Taft- 
inadequate and have 
collective 


security provisions of 


sound 
They 


with 
industries. 


seriously 
bargaining in all have 
been especially disturbing to the so-cailed 
casual employment industries, such as build- 
ing and construction, maritime, and certain 
crafts in radio, motion pictures, the theater 
and television. In the printing industry this 
provision led to serious strikes and costly, 
Taft-Hartley 
long, 


lengthy litigation because the 
had disturbed 
The section also 
‘Techniques 


union shop provision 
peaceful trade practices 
led to a disrespect for law 
soon appeared suggesting savings “clauses,” 
and in general it is believed that, in those 
industries where there was a practice of 
hiring from and requiring continued union 
membership which was satisfactory to the 
were continued 
Unrealistic and 
(r- 


industry, these customs 
without regard to the law. 
unacceptable laws cause bootlegging. 
ganized labor believes that the union shop 
provisions should be removed in_ their 


entirety and left to the bargaining table. 


While 
peace ful 
have any effect on the real abuses in con- 
nection with job control and union member- 
ship. Every decent trade unionist would 
welcome proposals addressed to the prob 
industry 


Hartley caused abuse to 


bargaining, it did not 


Taft 
collective 


lem of admission to unions in 


where labor supply is not overabundant.™ 


paid, however, to the 
special problems inherent in the economics of 
the skilled crafts where long apprenticeship 
programs are a prerequisite to union member- 
ship in journeyman status 

4? Emily Clark Brown, ‘‘Needed 
on National Labor Relations Law,"’ 4 
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8 Attention must be 


A New Start 
Labor 


The government should address itself to 
the problem of punishment and expulsion of 
union members. A very interesting pro 
posal has been submitted that disputes as to 
union membership be handled under Taft 
Hartley only in the that the union 
involved does not do adequate justice after 
analogous to the 


event 


notice.” This is 
present method of handling 
disputes which has worked adequately with 


due 
jurisdictional 


in certain limits. 

One constructive approach is the pro 
posal to add a new Section 8(a)(6) which 
would bar employment 
because of This has 
been considered by Congress. 


discrimination in 


race, color or creed. 


The proposals with respect to union s¢ 
curity adopted by the Senate committee fol 
lowed the Eisenhower suggestions.” The 
union shop provisions are softened by per 
operating in the construc 
industries and 


mitting unions 
tion and amusement 


in which employment is casual, intermittent 


others 


or temporary, to ask employers to recog 
nize them by signing prehire contracts and 
permitting such clauses to recognize union 
membership after seven days of employ 
ment instead of the present wait of 30 days 
These union security proposals are salutary 
They are, how 
and, in 


steps in the right direction 
ever, too limited te please 
many instances, to satisfy industry’s needs 


labor 


Substantially, they reiterate what was pro 
posed in the 19-point program 

Exemption of industries characterized by 
employment from 
of ‘Taft 


casual and intermittent 


security provisions 


the union 
Hartley, was fully considered by the Senate 
in the Second Session of the Eighty-second 
Congress in public hearings in connection 
with a similar proposal for the exemption 
of the building trades from the union shop 
After testi 
from unions, employers, the then 
Herzog of the NLRB and othe 
Senate actually 
19753, 
Humphrey In the 
1509, in 


sections of the law hearing 
mony 
Chairman 
labor experts, the passed 
a nonpartisan bill, S 
Taft 
report, No 


sponsore d by 


Senators and 


Senate support of the 


bill, it was stated 
amendments are imtended_ to 


and 


“These 
disruption of 


1 
resulted 


remedy the hardships 
trom 

also the 
Clyde W 
Union,"’ 47 


labor relations which have 
Law Journal 71, February, 1953. S 
splendid study on this subject by 
Summers, ‘‘The Right to Join a 
Columbia Law Review 33 (1947). 

’ For the House proposal on union security 


see the memorandum cited at footnote 5. 
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the proven impracticability of accommodat 
normal doctrines and election pro- 
cedures of the National Labor Relations 


Act to the building and construction industry 


This bill was killed by the House 
Committee 

We strongly 
S. 1973 be 
more precisely defines building trades a1 
unlike the Smith 
fully written. 


It should be recalled that the NLRB did 
not apply the Wagner Act to the building 
trades industry (Brown and Root, 51 NLRB 
#20) After the Taft-Hartley, 
however, the contention the building 


ing the 


Labor 


that the language 


amendment, as 


urge 
used in any 


proposals, is very care 


passage ol 
that 
intrastate in char 


were essentially 


so that as a matter of law they were 


trades 
acter, 
beyond the reach of the 
that their effect 
indirect and insubstantial, was rejected by 
the NLRB in lWatson’s Spectalty Store (80 
NLRB 91) and by the United 
Brotherhood of Carpenters v. Sperry, 14 La 
€ 64.249 (DC Kan., 1948), aff'd 
15 Lapor Cases 4 64,814, 170 F. (2d) 863 
(CA-10, 1948) The 
such exempted 
Section 9, which provides 


commerce 


pow e! 


and upon commerce was 


courts in 


BOR CASES 
proposed proviso to 
subject to 


have agreements 
the provisions of 
, IS meaningless view of the 
experience ot the Nl 
ability to hold elections in the 
The Senate, in the report 


concluded as follows: 


for elections 
frustrating RB’s in 
building 
trades cited 


above x 
that the normal 


Board have 


“The committee finds 


election procedures of the 
unadaptable to this industry be 
cause of the short-term, casual employment 

General Counsel's 


The 
} 


special means, such as the 


prove nN 


that 1s typical to it 
efforts to devise 


area-wide labor-pool election, for balloting 


groups of construction cratts 


fruitless We 


Satistactory 


appropriate 
men, have conclude 
that the 
elections in sufficient numbers are 


proven 
obstae les to conducting 
formidable, 


if not insuperable 


\ e agree 


former chairman of the 


Arcl ibald C ox, 
Wage Sta 
labor 
at the 
Labor Committec 


Pri ressor 
federal 


with 


and an eminent 
on S, 2650 


Board, 
testified 
Senate 


bilization 
authority, who 
invitation of the 


as follows 


Management 


| sabe | 


upon the construction indus 


“The impact of the 
Relations Act 


trv and other activities where employment 


“1 Local Union No. 10 Plumbers and Steam- 
fitters, AFL, 1 Graham, 23 LABOR CASES 
67.462, 345 U. S. 192 (1953): Lincoln Federal 
Labor Union No. 19129 wv. Northwestern Iron 
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is casual has been unexpected and unfo1 
tunate The Wagner Act and 
nhs KR GB 


mills, factories 


was written 
deve lope d tor 
fixed 


doctrines were 


mimes, and similar 


establishments wit! more or less stable 


working forces.” 


Pre fessor ( 
that 
port < 


' 

to the building trades 
ments in the construction industry precedes 
building o1 


x turther gave as his opinion 


which the above-mentioned Senate re 


onclusively established with respect 


negotiation of agrec 


the hiring of journeymen on a 


project Ihis is necessarily so not because 
of a closed shop philosophy but ! 


because ) 


the nature of the building trades Con 
know at the 


hen the work 


tractors must time of bidding 
job, 

ices, what then labor 
be In addition, the skills 


by the building trades cause rapid turnover, 


com 
shall 


require d 


for a and not w 


exact costs 
cratt 
normal application of 


which prevents thi 


NLRB elections 
We propose t! building 


exempt m toto trom the 


representation 


at the trades, as a 


minimum, be union 


Section & 


security provisions ot 


In the ram, the findings of 


19-point prog 


the Senate were substantially repeated 


Unlike the 
Eisenhower's 
ted a 


paramount 


19-point program, President 


message regrettably omit 
“recognize the 


kederal law 


unitormit thre 


recommendation to 
authority of the 
in the interests of 
the [ 


14(b) and putting an 


nited States” by elim 


d inequitable right-te 


ral in 16 
e South, 


nonindustrial 
upheld 
14(h) 
principled.’” Other se Ons ¢ aft 


State 


and Supreme 


letely un 


Hartley 


media 


Court.” Section 


seck to encourage utilizati 
ards and state laws wl they com 
iy with the requirements of Taft-Hartley 


ot 14(b) do we have 


minded, 


tion be 


' 
; 
Only 


oncession 
competitive, ) l lal permitti 
security laws te 


their more restr 


prevail over the provisions of Tait 


Hartle V 
reluc 


benefited 


The state right-to-work advocates 


admit that unions have 
Wherever a 


terms of employment orf 


ot the 


tantly 


workers unton 


iunproves 
employees in the 


unit benefit. DPecause requirement it 


the law that the bargaining representative 


give benefits without discrimination because 


and Metal Company, 16 LABOR CASES ° 64,898 
335 I S. 525 (1949) 

" See discussion 
diction 


under “‘Federal-State Juris 


above 
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of union membership or lack of it, the 
legal impediment of 14(b) is obviously 
punitive. The analogy to private organiza- 
tions in requiring membership is fallacious 
While one need not join a cooperative 
health group, one also does not receive its 
benefits. Under the law a worker may 
refuse to join a union but yet must receive 
benefits from the union’s health fund. The 
“free rider” sop in Taft-Hartley is debasing 
and, more importantly, corrupting. Work- 
ers should be encouraged to attend and run 
the affairs of. their unions. ‘This is the es 
sence of trade union democracy. In the 
absence of democracy in politics, we get 
despotism in various forms. In trade unions 
we get the same consequences plus rack 
eteering, 

While there is no similar Congressional 
investigation of the maritime and entertain 
ment industries on record, experience and 
reason dictate that what is characteristic 
of the building trades is likewise applicable 
to these industries. There are many other 
casual employment industries. As to these, 
we urge that the Board be given adminis- 
trative power to determine, on a case-by- 
case basis, what is feasible and workable 
We think that the proposed 30-day or less 
employment formula is too rigid. 

We urge that the union shop restrictions 
be removed entirely and that the bargaining 
parties be given the discretion of including 
or excluding such clauses and adopting the 
type of union security language best suited 
to their industries. We also urge that in 
considering the elimination of the present 
union security provision regard be given 
to the limitations on union enforcement of 
union security provisions. The sanctions 
permitted the unions are, in practice, almost 
meaningless, for all the expelled member 
has to do is to tender his dues to block 
any effective union discipline. 

In view of the fact that 16 states 
have restricted the union shop with right 


some 


“3 See 4 CCH Labor Law Reports (4th Ed.) 


{ 40,355 (pp. 40,322-40,323). 

Address of NLRB General Counsel Robert 
N. Denham, April 19, 1948. 60 Stat. 237 (1946) 
This act was passed in 1946 after ten years of 
study of administrative agencies by Congres- 
sional committees, a special Attorney General's 
committee and by private research organiza- 
tions. This was recognized as the most compre- 
hensive study of the administrative procedures 
of a government ever made. It covered all the 
administrative agencies, including NLRB. The 
Attorney General's committee found that prior 
to its enactment the Board was in substantial 
compliance with APA's requirements. (See 
Findling, ‘‘NLRB Procedures: Effect of APA,”’ 
33 American Bar Association Journal 14-17 
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to-work laws more limited than Taft-Hartley, 
we are more persuaded than ever of the 
need of removing the union security limita- 
tions of Taft-Hartley.™ 

We therefore arge that the 
exemptions be modified so as to be ex- 
tended to all industries, that the unions be 
granted more effective enforcing powers, 
and that the federal government 
its supremacy over the states in the matter 


prope ysed 


reassert 


of union security 


Bifurcation of the NLRB 


The administration of the act 
autonomous Board. 


should be 
restored to an The 
unique division of this administrative agency 
into two sections, one the Board itself and 
the other the General Counsel, is without 
parallel in administrative law. This is the 
sole exception to the general rule prevalent 
in all federal administrative agencies which 
conform to the Administrative Procedure 
Act.“ This dichotomous setup has led to 
fragmented authority, to delayed and com- 
promised decisions. 


It has meant the end of the administrative 
approach and the substitution of an em 
phasis on litigation and prosecution. This 
overlooked the fact that the National Labor 
Relations Boards, old and new, disposed of 
most of their cases informally, and a maxi 
mum of informality is conceded by most 
authorities to be the sina qua non of a wise 
industrial relations law.” Many of the 
criticisms of the administrative aspects of 
the Wagner Act are still levied at the 
present Board, for example, Senator Taft’s 
proposal to create a new administrator, 
and the House proposa! that all unfair labor 
practice cases shall be handled by federal 
courts.” Such a legislative approach is ani 
mated by a desire to abolish all administra 
tive procedures. This wholesale attack on 
the administrative approach of the Board 
today, and perhaps on ali other administra- 


(1947): Hearings, Senate Labor and Public Wel- 
fare Committee, 80th Cong., 1st Sess., Part IV 
pp. 19, 25-31, 1896-1901 (1947).) The only major 
changes required by the APA gave trial exam 
iners independence and security of tenure, pro- 
tected by the Civil Service Commission and 
independent of ratings by the agency itself 

1 See Twelfth Annual Report of the NLRB 
(1947), p. 41, for figures showing that the bulk 
of filed cases was settled by the Board and 
that in the few cases where orders were issued 
they were sustained by the courts. In the 
first ten years of the Board's operation, 50 per 
cent of the cases were withdrawn or dismissed 
at informal stages 

1 See footnote 56. 

'T See footnote 5 
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tive agencies tomorrow, warrants a discus 
sion of the problem 


In the first place, the Labor Relations 
Acts, old and new, are not self-enforcing 
Before any Board action can become effec 
tive, a federal court must act. Significantly, 
this procedure and many of the others in 
Taft-Hartley are also found in other admin 
istrative laws. For example, Section 10(d) 
of both Taft-Hartley and the Wagner Act, 
which authorizes the Board to modify an 
order at any time prior to the filing of a 
transcript of the record in a federal court, 
has its counterpart in the Federal Trade 
Commission Act and in the Securities and 
Act.“ Incidentally, Mr. Justice 
Jackson, discussing the administration of 
the National Labor Relations Act,” fav- 
orably compared it with certain circuit 
courts of appeals which in some instances, 
he pointed out, refused to obey the law of 
the land and had to be ordered to do so by 
writs of prohibition issued by the United 
States Supreme Court.” 


Exchange 


In 1939, a comprehensive study of the 
National Relations Board was made 
by professors from Columbia 


This study concluded as follows 


Labor 
University 


“Antagonism to the Board is but a reflec 


tion of antagonism to the whole administra 


tive process.” - 

General’s committee on ad 
staffed by leading 
legal scholars in the United States, 
cluded its examination of all federal admin 


An Attorney 
ministrative procedure, 


con 


istrative agencies several years ago, and it is 
that it made 
NLRB 

changes and a separation of 
and large the 


noteworthy no sweeping criti 


cisms of the Certain procedural 
functions were 


recommended By recom 


8 Conference committee report on the Wag 
ner Act, H. Rept. 1371, 74th Cong., Ist Sess 
p. 5. A provision similar to Sec. 10(e) of Taft- 
Hartley can be found in the Securities and 
Exchange Act and in other administrative stat- 
utes It also follows settled practice in the 
federal courts U. 8S. wv. Atkinson, 297 U. S 
157, 159 (1936) 

“5 Journal of 
(1942) 

™ See Republic Steel Corporation wv. U. 8 
1 LABOR CASES ¢ 17,036, 304 U. S. 486 (1938), in 
which a writ of prohibition and a writ of 
mandamus were issued against the Third Cir 
cuit Court of Appeals for having enjoined the 
3oard from vacating one of its orders, despite 
Sec. 10(d), (e) and (f) The Fifth Circuit 
Court of Appeals has likewise been unfriendly 
to the act and the Board's interpretation of it 

‘Commonwealth Fund study of federal ad 
ministrative procedures. See Geilhorn and Lin- 
field Politics and Labor Relations—NLRB 
Procedure,"' 39 Columbia Law Review 339-395 
(1939) 


Philosophy 146-149 


Social 
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mendations had been adopted by the Board 
in 1947, 

The statute has often 
the ground that the Board’s findings are not 
subject to review by the courts of appeals 
nature of propaganda 
Both the old and new 
provide that rules of 
should be controlling that 
Board as to the facts, if 


been criticized on 


This is more in the 
than legal criticism 
acts, it is quite true, 
evidence and 
the findings of the 
the evidence, are conclusive 
common 


supported by 
only a 
statutes but 


Such a 
place in major administrative 
is also a basic principle of the entire admin- 
istrative Despite the statutory 
language, the courts soon added a require 
ment that, to be upheld, a finding 
had to be “some” 
evidence, that is, the evidence 
“substantial.” ™ That NLRB 


over the years have followed usual admin 


provision 1s not 


proce SS 


Board 
than 
had to be 


practices 


based on more 


were in tact 


demonstrated 


istrative and supe 
rior to most ot them, may be 
by the experience in the 
In holding the Wagener Act valid, the Su 
preme Court approved the administrative 
setup ol the Board Chief Justice 


Hughes pointed out, with respect to judicial 


practices, 


Board's courts 


and 


review of the Board’s orders: 


“Upon that review all of the 


jurisdiction of the Board and the 


questions 
regularity 


of its proceedings, all questions of consti 


tutional right or statutory authority are 


open to examination by the court. We con 
strue the procedural provisions as affording 
adequate opportunity to secure judicial pro 


arbitrary action in accord 


well-settled rules applicable 


tection against 


ance with the 


to administrative agencies set up by Con 


gress to aid in the enforcement of valid 


legislation.” ™ 


Cong Ist Sess pp 
Attorney General’s 


62S Doc. No. 8, 77th 
155-160 See Final Report, 
Committee on Administrative Procedure, pp 
58-59 No claim has been made that the 
NL&B has not fully complied with its provisions 
{referring to APA] tre hearings before the 
Committee did not, in our opinion, disclose 
any abuses arising out of the present 
dures of the Board 

See Consolidated Edison Company v. U. 8., 

1 LABOR CASES ° 17,038, 305 U. S. 197 (1938) 

The section of the Attorney General's com 
mittee report (cited at footnote 152) referring 
to the NLRB concluded that “‘the Board had 
in the main, followed the traditional rules of 
evidence with no major departure from estab 
lished principles P 

The Administrative Procedure Act of 1946 did 
not change the requirement as to substantial 
evidence nor the standards for judicial review 

‘Case cited at footnote 19 


proce 





The Board’s record in the courts is envi- 
able, despite the courts’ tendency, contrary 
to the law, to weigh the evidence, instead 
of merely determining whether the evidence 
supports the Board's finding. 

A comparison of the Board’s court expe 
rience with that of other administrative 
agencies between 1937 and 1947 is all to the 
of the Board. During the five-year 
period, 1941-1946, a study of Supreme 
Court showed that the National 
Labor Relations Board was the most effec 
administrative agencies 


credit 
decisions 


tive of all federal 
It was successful in 86 per cent of its cases, 
while the average for the Securities and 
Exchange Commission, Interstate Commerce 
Wave and Hour Administra 
Administration, Federal 
Federal Communi 


Commission, 
tion, Office of Price 
Trade Commission and 
cations Commission was 72 per cent.’ 

We submit that 
conclusion that the 
two segments to frustrate and weaken both 

not to furnish strength or improvement 


these facts support the 


Soard was divided into 


Filing Requirements 
labor can 
of negative opinion as 


Few areas in relations boast 
of such unanimity 
the effectiveness of the act’s requirement for 
filing reports and non-Communist affidavits 
(Section 9(f), (2) and (h))."” In the various 
hearings before the Senate and House commit- 


tees both in 1953 and 1954, spokesmen of labor, 


™ See C Herman Pritchett, The Roosevelt 
Court: A Study in Judicial Politics and Values, 
1937-1947 (1948), pp. 189-190 

In the same period, only four out of 700 
decisions were set aside by courts of appeals 
because of trial examiners’ conduct of hearings 
or attitudes 

The Supreme Court set aside two out of 59 
of the Board's orders which it reviewed through 
June, 1917; the circuit courts set aside 12.6 per 
cent of their 705 decisions on Board orders 
Rleventh Annual Report of the NLRB (1946), 
p. 41! 

mS. 2650, as amended by revising 9(f), is 
only a step in the right direction The House 
adopted the Senate amendment. Further House 
ameniments made the entire section less desir- 
able to labor than the present law 

"The 1953 19-point statement characterized 
Sec, 9(h) as ‘‘discriminatory’’ as well as “‘inef- 
fective'’ and denounced the singling out of a 
particular group such as labor unions 

The President's proposal in the ‘‘message."’ 
on the other hand, was to extend the oath to 
employers. It is submitted that this is tanta- 
mount to compounding one absurdity with 
another. If such a measure was _ ineffective 
and inappropriate as a requirement for unions, 
where there is, presumably, at least evidence 
of attempted Communist infiltration, it is a 
reductio ad absurdum to expect such an oath 
to have any usefulness as applied to employers 

The Labor Committee of the New York City 
Bar Association commented on this proposal 
as follows: 
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management and government all expressed 


dissatisfaction with these requirements 


Spokesmen of labor raised the fundamental 
objection that such a provision is singularly 


inappropriate for a labor relations law 

The considered 
have studied this problem most thoroughly 
is that to the extent that there is a Com- 
munist problem in American trade unions, 
the unions have adequately demonstrated 
their capacity to with it 
The problem of 
should be dealt with as 
loyalty and security picture. 
cumstances, however, should 
be singled out as that group in our politico- 


opinion of those who 


deal themselves. 


Communists and unions 
part of 
Under no ci 


unions 


the over-all 
trade 


economic life which is most suspect on the 


grounds of loyalty. 

Moreover, some unions may justifiably 
regard this law as an unwarranted intrusion 
on their rights. A_ patriotic 


union member, who normally would never 


constitutional 


vote for a Communist for a labor or political 
nevertheless deeply resent 
government of his 


whom he 


office, might 
being deprived by the 
constitutional right to 
wished.” 

A more 
non-Communist 
requirements, however, is the 


vote for 
objection ‘co the 
other filing 
fact that thie 
concept of govern 


fundamental 


oath and the 


potentially dangerous 


unions have been 


Regulation of cet 


licensing of may 


established. 


ment 
thereby 


“The Committee majority disapproved the 
proposal to extend the affidavit requirement to 
employers on the ground that it was intended 
solely as a gesture to labor but neither achieved 
the aim of making the affidavit provisions more 
palatable to unions nor served any other signifi 
cant purpose.'’ Record, cited at footnote 56 
Vol. 8, p. 495. 

‘It is interesting to 
so-called left-wing unions, 
were expelled from the 
of Communist domination, are in compliance 
with the requirements of Sec. 9(h). The only 
sizeable unions not in compliance are the United 
Mine Workers and the International Typo- 
grayhical Union, both conservative, and most 
certainly anti-Communist; for a complete dis- 
cussion, see ‘‘Non-Communist Affidavits: Taft- 
Hartley Sound and Fury," 12 Louisiana Law 
Review 407-432, May, 1952. 

'” Taft-Hartley has gone a great distance in 
this direction The curbing of union political 
activities (Sec. 304) is inimical to sound labor 
relations and transgresses on good _ public 
policy. Taft-Hartley amended Sec. 313 of the 
Federal] Corrupt Practices Act (1925), which 
was directed solely at corporations Sec. 304 
was a re-enactment of part of the War Disputes 
Act which was supposed to be a temporary 
measure. While it is fortunate that the courts 
have limited the full impact of the narrowing 
of this fundamental right (U 8S. v. Murray, 
335 U. S. 106 (1948)), the political-contribution 
section (based on unions being equated to cor- 
poratieons) is still opprobrious and should be 
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note that all of the 
including those that 
CIO on the grounds 





tain union activities and curbing of union 


abuses when they occur is a proper 
for legislative enactment. It is 
else to establish a precedent whereby the 
union in 


arca 
something 
and existence of the 
formal 


very life 


the most sort of way is subject to 


the discretion of governmental authorities 
whether certain 


have or 


as to requirements ot a 


vague nature have not been met 


What 


enough. 


labor wants in this field is simpl 
Section 9(h), the non-Communist 
completely re 
should be 


oath requirement, should be 
absolutely nothing 
place in 
Y(t) 


pealed, and 


substituted in its any labor re 


lations law. Section and (g), whicl 


require financial and other reports of vari 
ous types, are unobjectionable in principl 
but they should be 
Section 9 should be amended so as to grant 


to overlook inadvert 


greatly simplified, and 


the Board discretion 
ent and unintentional lapses, 


pt int of an 


omissions and 


tardiness, up to the election 


issuance of a complaint, after due 


10 


notice 


or the 


Board Procedures and Delay 


We submit that the desire of trade unions 
to have the National Labor Relations Board 
restored to its original position of full con 
trol over labor relations will lead to a mors 

will 
More impor! 


processing ol 


integrated administration and accent 
informal disposition of cases. 
tantly, it will 


The delay in the 


expedite the 
Board’s procedures 
Patt-Hart 
problem of delay lies in 


cases 


is a most serious weakness of 
ley Part of the 
the tact that Congress 


not granted sufficient appropriations to the 


traditionally has 
Board.” 

provides reme 
The 
status quo of liti 
other 


Theoretically, Taft-Hartley 
dies and not punishment purpose of 
the law is to restore the 


vants. Therefore, more than in types 
of judicial proceedings, delay is deleterious 
the delay 


funda 


numerous cases where 
meant not only the failure to do 
mental justice but the 
of the involved In 


Chere are 


practical demise 


union each there was 
(Footnote 159 continued) 
repealed. See also work by Millis and Brown 
cited at footnote 15, for a full discussion and the 
interesting suggestion that Sec. 304 has back 
fired on the motives of the original sponsors, in 
that it has stimulated political activities of 
unions: see also “‘Taft-Hartley Act and Unions 
Political Contributions and Expenditures,’ 33 
Minnesota Law Review 1-26 (December, 1948) 

™ See Reuther and Goldberg Worse than 
Taft-Hartley (February, 1954), pp. 32-33 

1 In April, 1947, because of a 20 per cent 
cut by Congress (Pub. L. 404, 79th Cong., 2d 
Sess.) the Board had to lay off 720 employees 
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The 1954 graduate has an advan- 
tage over members of graduating 
classes of the past few years in that 
the number of young people entering 
the labor market is at a low point 
as a result of the reduced birth rates 
of the early 1930's. The veteran- 
inflated graduating classes have also 
dwindled.—Cora E. Taylor, chief of 
the BLS Section of Professional 
Studies, Department of Labor. 





kind The wt 


or after elections 


every rons 


before 


discrimination of 
activity died « 
and this’ was 
de lay factor The 


ither 
attributed to the 
Manufai 


primarily 
Reed 
turing Company cases hi: 
Board and the 


are still unresolved 


Prince 
id been before the 


courts for over 15 years and 


\ Senate subcommittee 


concluded its study of the delay as follows 
“It is clear that if any 
determination and resources, he can prolor v 
labor indefinitely with 


out serious danger of apprehension.” 


employer has the 


his unfai practices 


represent 


he Board's time factor in atior 
cases in the period from July to December, 
1951, was 113.8 


cases in the same period it was 406.1 days." 


The 
self-enforcing 


in court of appeals procedures as f 


days. In unfair practice 


however, are not 
1 


Board's orders, 


and are often further delaye 


lows 
The entorcement proceeding s also avert 


wut months tor relterence ot cases 


aged 
to the 
months for 


Board's division of law, and eight 


enforcement and mailing to the 


circuit courts [hereafter, on the average 


it took eight months for the circuit court 
to decide the cases 


On the average, ook one yeat 


cure adjudication of a contempt 


enforcement decree 


it took 


after the 


(In Weirton Stee 


We also propos: 


wherever it 


seven Vs. 


that Taft-Harth 
changed prescribes rigid pre 
that 
1952 


practice cases 


Chairman Farmer recently reveaied 
the time tabie for the 
has been improved Unfair labor 
from 447 days to 350 day 


fiscal year ending 


reduced 
court of 
bargaining 
involved had been reduced 


have been 
not counting 
collective 


time 


appeals delays vitt 


respect to elections he 
stated that the 
from 90 to 60 days 

For study, see The 
Administering the Labor 
Act,"’ Staff Report to the 
Labor-Management 


(1952) 


Problem of Delay ir 
Management Relation 
Senate Sub-committee 
on Labor and Relations 


82d Cong., 2d Sess 





cedural requirements and personnel prac- 
tices. These should be left to the Board 


Welfare Funds 


In our view the limitations of 
security legislation led to the universal de 
mands for welfare funds by unions.™ 


federal! 


We submit that, socially, the union wel 
fare development has been most beneficial 
The United Mine Workers, working closely 
with the American Medical Association, 
have brought modern hospitals and medical 
science into communities which formerly 
had only the most primitive health care 
methods. In many a community, the United 
Mine Workers replaced the lay combination 
of barber-doctor. The International Ladies 
Garment Workers’ Health Center has for 
almost 40 years provided the highest type 
of medical services to hundreds of thou- 
sands of workmen. Similarly, the Amalga- 
mated Clothing Workers and the New York 
Hotel Trades Council Health Center, and 
the various health centers of the United 
Automobile Workers have rendered excep- 
tional health should not be 
forgotten that unions have operated sick 
and death benefit funds for almost a century 
no malfeasance and, most 


services. It 


with a record of 


importantly, at a cost which was only a frac- 


tion of the rates charged by insurance carriers. 


We submit that regard be given to the 
antiquated underwriting and commission 
practices of insurance companies which are 
out of step with the demands of group 
union coverage involving millions of dollars 
premiums. It is in this 
have revealed an 
splitting 


per annum in 
area that investigations 
Achilles’ heel for graft 
with brokers by union and employer trus- 
tees alike.” 

At a 


should be 


and fee 


minimum, we suggest that there 


experimentation by the federal 


‘8 These demands were accelerated after the 
Inland Steel Company case, 77 NLRB 1 (1948), 
enf'd 15 LABOR CAses { 64,737 (CA-7, 1948), 
cert, den, 236 U. S. 960 (1949), in which it was 
held that a welfare fund demand was a proper 
subject of collective bargaining. See also Gen 
eral Motors Corporation, 81 NLRB 779 (1949), 
enf'd 17 LaBor Cases { 65,533, 179 F. (2d) 
221 (CA-2, 1950), where the Board ordered 
bargaining on group insurance and, incidentally, 
secured one of the few 10(j) injunctions against 
an employer. 

"* See address by Martin E. Segal before the 
Health and Accident Underwriters Conference 
at Chicago, Illinois, in April, 1954. Mr. Segal 
criticized ‘‘excessive commissions,'' ‘‘adminis- 
trative fees,’’ switching of insurance carriers 
and extra fees to so-called consultants. He also 
observed that investigation of welfare plans by 
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and state governments in setting up govern- 
ment agencies to provide welfare benefits 
so that some measurement of costs can be 
developed. We ask the government and 
insurance companies to take note of the 
fact that the Amalgamated Clothing Work- 
ers and the National Clothing Manufac- 
turers Association, in order to reduce fees, 
have formed and are operating their own 
insurance company at reduced costs. This 
movement will develop unless excessive cost 
factors of private carriers are eliminated 
We are urging that the most exacting 
requirements of law with respect to the 
accounting of fiduciaries and 
made applicable to all welfare fund trustees. 
This can be policed by a legal requirement 
that all trustees be bonded. Insurance com 
panies could do the rest. 

Section 302(c) has not been applied on 
the lines indicated above. Its restrictive 
provisions were enacted without regard to 
the problem or the solution of the mini 
that had arisen with respect 
welfare funds. The emotionalism 
Mine Workers’ demands for 


production 


trustees be 


mum abuses 
to these 
of the United 
deductions from 
for welfare funds prevailed instead of ex 
perience or knowledge. 

Section 302 has worked badly in several 
casual industries, 


coal tonnage 


areas. For example, 
through associations, 
pooled vacation funds 
to plan presently haphazard vacation bene 
fits. This desire was frustrated by Taft- 
Hartley.” Section 302(c) has prevented 
the setting up of funds for severance pay 
for employees displaced by technological 
changes; or pay for unemployed musicians. 
Serious strikes have occurred because of 
these legal barriers and their unwarranted 
interference with the normal 
bargaining.” In short, 
union welfare 


desire to establish 


because of a need 


processes ot 


collective this sec 
tion has discouraged plans 


intended to provide for needs not met by 


state and federal authorities has revealed that 
(1) only a few union leaders have abused their 
trust by obtaining private gain, and (2) that 
welfare funds are providing protection for 
millions of employees 

See also the 1954 special message of Governor 
Dewey to the New York Legislature attaching 
culpability to only a few labor leaders in the 
management of welfare programs. 

See Hearings cited at footnote 90, Part V 
for petitions of national authority by the 
Ladies’ Handbag Industry of New York and 
the Building Trades Union 

The Lea Act, 60 Stat. 89, was passed to 
outlaw the proposed amusement tax on records 
which was intended to provide unemployment 
benefits for musicians displaced by ‘‘canned”’ 
music. 
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any other agency. Inconsistently, Congress 
refused at the same time to extend social 
security legislation to meet these needs. 


Another shortcoming can be found in 
the exemption of older funds from 302(c) 
If there were abuses, why the exemption? 
We suggest that a complete study of wel- 
fare fund facts should be made as soon as 
possible so that the impractical and harmful 
Section 302(c) can be repealed. We re- 
spectfully suggest that this study should 
be made by a Presidential commission 
composed of the representatives of labor, 
employers, the social security board, and 
representative, competent public members. 
This study should be related to the con- 
siderable studies already made by the federal 
government on the need for government aid 
for public health and social security 


Score of Taft-Hartley 


“Great men are the 
state.” 
meet 
which 


Edmund Burke said, 
landmarks in the 
Can the sponsors of Taft-Hartley 
this test in the light of the 
folle IWS ? = 


guideposts and 


record 


(1) Wartime labor disputes inspired the 
War Labor Disputes Act, and the 1945- 
1946 postwar disputes inspired Taft-Hart- 
ley. One of their main ratsons d’etre was 
supposed to be the curtailing of strikes 
We submit this was an unworthy objective 
in the light of the lag of wages after prices 
under wartime controls and the precipitous 
repeal of these controls, and in the light of 
the failure to remove the causes of the social 
maladjustments which led to the strikes. The 
strike figures are: ™ 


7 We do not attempt to cover all the negative 
antisocial and antilabor results of Taft-Hartley 
However, for a definitive, comprehensive survey 
of the consequences of Taft-Hartley, see the 
work cited at footnote 15, at Chs. 11 to 15 and 
especially Ch. 16, ‘“‘Experience Under Taft- 
Hartley."’ After the death of coauthor Dr 
Harry Millis, concededly one of the leading 
theoretical and yvractical students of labor rela- 
tions in the country, Emily C. Brown, professor 
of economics at Vassar College, continued the 
study of Taft-Hartley. For continuance of her 
work after 1950, see Three Years After Ta/t 
Hartley (Public Affairs Institute), and the 
article cited at footnote 139 We acknowledge 
our indebtedness to these works for much in 
this article Professor Brown, after analyzing 
every criticism of the Wagner Act, made this 
comment 

‘The principles of the Wagner Act were as 
sound in 1947 as they were in 1935 They 
needed only to be supplemented and extended 
so that the Democratic purposes of the Act 
could be maintained under all the conditions 
which had arisen during twelve years."’ 

After finishing her monumental evaluation of 
Taft-Hartley, she concluded 


Proposed T-H Amendments 


Millions of 

Strikes Van-days Idle 
4,750 38 

4,985 116 

3,419 34.1 
3,606 50.5 
4843 38.8 
4,737 22.9 
5,117 51.1 
5.091 8 3 


Year 
1945 
1946 
1948 
1949 
1950 
1951 
1952 
1953 
indicate that the 
predicted by the 


figures do not 
millenium 
Taft-Hartley 
9(e) 
failure and, after 
employers, labor 


NLRB, the 


These 
labor -peace 
has come 


sponsors ol to pass 


(2) The 
a complete 
irom 


union security polls were 


embar rassing 
protests and the 


chairman of the section was 


re peale A oe 

Under 9(e), the 
quired a majority 
although 


union security polls re- 
the employees 
many of them 
Nevertheless, the 


union se- 


vote ot 


in the unit, wer 


not union members vote 
favor ot 


97.2 per 


was overwhelmingly in 
curity. In 46,146 
(5,548,982) voted for a union shop; 2.8 pet 
(475,740) voted against it.” 


elections, cent 
cent 
filing and complying 
9(1), (2) (h), 
1947 came to a 
until the pro 


(3) Because of the 


requirements of Section and 


representation cases in 
standstill for many weeks, 
cedures for complying and actual filing by 
unions could be completed. Unfair charges 
effected 
10(a) 
to continue 
states that had labor 
New York) No 


qualified for cession be 


were likewise 


(4) Section 


Board 


was intended to au 


thorize the to enter into 


agreements with those 
(notabl 


relations acts 


state, however, 

“On the assumption that unions and collective 
bargaining are essential for a free and demo 
cratic society, and that their contributions to 
democratic and responsible government in in 
dustry must be strengthened, not weakened by 
law, we conclude that the 1947 amendments to 
the Wagner Act failed to meet the problems 
posed Taft-Hartley, with its weak- 
ening of all unions rather than carefully 
directed restraint of specific abuses, its weak- 
ening of restraints upon employers who still 
seek to avoid democratic labor relations, its 
interference with collective bargaining, its en 
couragement of litigation rather than of solving 
problems at the bargaining table, its adminis 
trative hodge-podge, was a bungling attempt to 
deal with difficult problems largely it 
looked backward than forward 1947 Act 
needs drastic revision - 

The Burke quotation is from his 1774 speech 
American Taxation 

Work cited at footnote 25, at p 

1” Pub. L. No. 189 (1952) 

1” See Seventeenth Annual 
NLRB (1952) 


Too 


The 
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Taft-Hartley 
however, all 
unionism 


limitations of 
Section 14(b), 
against compulsory 

effect. Section 14(a) 
the converse of this. As a result of 
New York, which had a 

liberal policy as to was 
hibited from holding involving 
foremen.” ‘The 
extension of jurisdiction by the 
Relations 
then 


cause of the 
Pursuant to 
state laws 
created 
this 
more 


were left in 


section, 
supervisors, pro- 
elections 
resulted in an 
National 


business¢ Ss 


foregomeg 


Board over 


had 


Labor 


which been deemed to be 


local.” 


(5) Labor union 
affected by 
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up to 


membership was ad 
versely Taft-Hartley, as indi 
cated below 
Millions of 
Members 
2.857 
7.218 
10.489 
14.796 
15.414 
14.216 
16.5 to 17 


Year 
1933 
1937 
1941 
1945 
1947 
1948 
1951 


These are estimates for all unions made 
by the BLS’ Handbook of Labor Statistics 
(1951 Supplement). In 1945 there were 
1,865,000 unaffiliated union members; in 
1946, 1,822,000; and in 1947, 1,836,000. It 
should be that from 1947 to 1951 
the estimates of membership in unaffiliated 
ranged from about two million to 
How many of these unaffiliated 
unions are company tnions, there is no way 
of knowing. It should be noted, however, 
that after Taft-Hartley the 
filiated unions increased 


1947 to 1952 the population of 
United States from 
156,981 ,000—an 
12,855,000." During the same period union 
membership increased only 1,086,000 (o1 
possibly as much as 1,586,000). In the five 
years preceding 1947, union membership 
increased 4,212,000 (from 10,762,000 in 1942 
to 14,974,000 in 1947, the year Taft-Hartley 
was passed), although the population of the 
nation was smaller than in the five 
Taft-Hartley years. From these figures one 
must conclude that union membership has 
remained relatively static since Taft-Hart- 


noted 
unions 


2.5 million. 


number of unaf 


From 
the continental 
144,126,000 to 


went 


increase of 


post 


ley was passed 


111 See Bethlehem Steel Company v. NYSLURB, 
12 LABOR CASES { 51,245, 330 U. S. 767 (1947), 


which demonstrates the limitation upon state 
powers imposed by the Wagner Act 

™ This led to abrogation of the 
between the NLRB and the New 
Labor Relations Board with respect to 


diction. 
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agreement 
York State 
juris 


(6) Taft-Hartley has impeded the growth 
of unions as the foregoing comparisons demon- 
strate. Appendix III presents figures show 
ing the results of all types of representation 
determinations made by the NLRB during 
the fiscal years 1942 through 1953, including 
checks through June 30, 1947, and 
decertification as well as certification elec- 
For the 
Taft 
representa 


card 


tions for the period since then 
six-year period immediately preceding 
Hartley, bargaining 
were chosen in 82 per 

(24,916 out of 30,505 elections); 
unions were successful in only 72 per cent 
of the elections (24,673 out of 34,278) dur 
ing the six years of Taft-Hartley. From 
1942 through 1947, unions obtained 78 pet 
cent of the valid votes cast (4,404,991 out of 
5,664,176): for the 1948 through 
1953, prounion voting decreased slightly to 
77 per cent (2,754,325 out of 3,580,993). 


collective 
tives cent « the 


elections 


pe riod 


The decrease in successful elections from 
82 to 72 per cent is decisive evidence of the 
Taft-Hartley Act has 


organize, 


staggering effect the 


had on the ability of unions to 
but this impingement on the 


functioning of unionism is even more strik 


successful 


ing in view of the fact that a 1 per cent loss 
in votes was accompanied by a 10 per cent 
of elections won 


reduction in the number 


Approximately the same results prevail 
if we broaden the six-year pre-Taft-Hartley 
include the entire 
Waener Act, from 
August 21, 1947. 


unions successful in 8&1 


period to experience 


under the fiscal year 
1936 through 
this period 


per cent of the elections (30,110 out of 36,969), 


Figures for 
show 
votes cast 


with 80 per cent of the valid 


(6,1 45,834 out of 7,677,135) 


The 


trons 


elec 
last 


Figures for the third quartet 


decline in the proportion of 


won has been accelerated in the 


half of 1953 
of 1953 


cent of the 


successful in 68 per 
with 68 per 

In the last quarter of 1953 
64 per cent of the 
valid 


show unions 


elections, cent of 


the valid votes 


unions worn only elec- 


with 68 per cent of the votes 


tions, 


We 
textile industry,” by comparison of the 5% 
Hartley 


Taft 
after. The below 


next present the vote picture in the 


years before with the 6! 


years figures show the 


number of representation elections won 

3 Work cited at footnote 25, at p. 221. The 
figures for 1948 and 1951 include Canadian 
members of unions with headquarters in the 
United States 

™ Work cited at footnote 25, at p. 13 

™ By and large the same results appertain 
to organization in the woodworking industries 
and among white-collar workers 
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Fextile Workers Union 
in the South, where the 
unorganized. ‘The fol 
lowing states are included: Maryland, Vir 
ginia, West Virginia, North Carolina, South 
Alabama, Florida, Mis 


Arkansas, ( Ikla 


and lost by the 
of America, CIO, 


industry is largely 


Carolina, Georgia, 

sissippi, Louisiana, Texas, 

homa, Tennessee and Kentucky 
From 1942 through June, 1947, 


were 260 elections involving 145,816 workers 


there 


rhe union won 150 elections (58 per cent) 
vith 67,747 votes (46 per cent). It lost 110 
elections, 78,069 votes 


From July, 1947, through 1953, ther 
were 172 elections involving 94,912 workers 
Phe union 
with 15,908 votes (16 per cent) 


79,004 votes. 


cent) 


109 


won 63 elections (30 per 


It lost 


elections, 


The ll-vear totals 
involving 240,728 
tions (48 per 
cent); 
votes 

Phe 


compl te 


$32 


won 


elections 
213 elec 
cent) votes (34 


219 elections and 157,073 


include 
workers; 
and &3,655 


per lost 


above statistics do not present 


picture, because the union has 


frequently been unable to obtain the re 


quired 30 per cent of employees to sign 
l that 
organization 
1946, the 


86 elections involving 40,544 employees; 


designation cards so an election may 


held 


Soutl In 


Union is difficult in 


union petitioned 


in 1952, it petitioned for 13, involving 13,127 


(7) Comparison of the experience under 
the unfair labor practice sections of both the 
Wagner and Tatt-Hartley Acts, as indicated 
in the following original analysis by the 
author of NLRB Annual Reports (See Ap 
111), reveals that labor 


affected by the amended act 
8(a) (1) 

Act period the 

obtained was 
&(1) 

21,417 


pendix has been 


gravely 


8(1) and During 
Waenet 
ber of &8(1) remedies 
cent oO! the 
974 


Sections 


the six-year 


nun 
23 per 
number of violations 


remedies, allegations 


cover two dis 
assistance 
with each 
withholding 


6 Secs. 8(2) and 8(a)(2) each 
tinct allegations, unlawful employer 
and employer domination of unions 
violation having its own remedy 
of recognition for unlawful assistance and dis 
establishment for domination The available 
NLRB data gives no breakdown as to the num 
ber of allegations of domination as distinct from 
those of unlawful assistance Data is available 
on the remedy of disestablishment alone, until 
1950 Later, for the first time, figures were 
tabulated regarding the additional remedy of 
withholding recognition. This survey is there 
fore limited to the former remedy. It should be 
noted that there is no breakdown available for 
either of the periods studied regarding the 8(2) 
and 8(a)(2) involving unlawful as 
sistance and domination 


allegations 


Proposed T-H Amendments 


Hartley 
proportion Was 2] 


During thre SIX-VCal latt 
the corresponding 
ent—5,213 remedies, 24,354 allegations 


1942 


disestablishment was ordered 


Sections &(2) 8(a)(2) From 
1947, 
cent ot the cases 730 lhe " 


1948 through 1953, 


was only 


and 
through 


in 3/ per 


1,962 allegations. 


remec 
From 
the proportion of such remedies 
189 remedies, 2,628 alleg 
and (4) 
1942 through 


workers offered 


’ per 


Sections 8(3) 


cent ations 


and &( and 


1947, th 


reinstal 


(4): From 
tion ot 


1 


placed on preterential hiring lists 


for each allevation 28,086 reimstatements, 
14,334 allegations Under Tatt-Hartley the 
proportion was 0.7 workers for each allegati 
12,329 reinstatements, 17,459 allegations 


Subsequent 


: = 
: ! 


Sections aA ) ana 


Hartley, the Be 

= - | monel | 
only half as Irequently < \ ly 
1942 through 1947, the Bo 
edies mm cent of the cases 226 reme 
| 5.866 allegations Since Taft-Hartley 
the proportion is down to 19 per cent—1,342 


remedu s, 6,974 all gation 


to Taft violatior 
Fron 
! 


ird obtained ren 


? 


aes 


issue ol 


Hartley zigzags on the 


( omination 
in the 
led to 


i? 


< i < on 
putes Section 14(b) 
right-to-work law 
actically prohi 
fectively in labor 
14(b) led 
| NLRB ru 


on union 
unions trom 
Secriiol 


putes Furtherme< 


wasteful actions 
tor elections 

were in conflict certain sti 
For 
of those qualified, twe 


The Board 


election States 


example, oa 
also decided 


here umior 
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outlawed 
led 
notably those 
cal Union 
W hile 


ments were 


his section also lisasts 


strikes, national 
Maritiny 


advocates Hartley 


listed imme 
combined because the 
both &(3) ind (4) 
Ria)(4) 


The 
diately above 
remedies are 
as well as for 
a limitation on 
parison under 
no data available on the 
involved in the 8(3) and &( 
that the number of allegations 
necessity bear any relation to the 
potential discriminatees This 
meaningful any evaluation of the 
stated in relation to the number 

* Hearings, Ball committee 
pp. 798-799 


the 


bee 


figures for sections 
have 
the 
R(a)y(3) and 
making any m 
these sections 
number of 
a)(3) allegations so 


same for 
There is 
iningful 
there is 


com 
because 


workers 


does not of 
number of 
renders less 
number rein 
of allegations 
(Senate), Part 2 





spoke of the desirability of a uniform vote 
policy, they inconsistently demanded added 
state autonomy over union security. 

The inconsistencies of Taft-Hartley have 
been summed up as follows: *™” 

One result of Section 14(b) 
to give the erstwhile nonindustria] southern 
states a competitive advantage over the well- 
established industrial states. This is especially 
true with respect to the mass migration of 
the textile industry from New England to 
the South. While there are some advan- 
tages in the South, such as the temperate 
climate, the primary inducement, as we 
demonstrated in our discussion above, is 
cheap and submissive labor. As we shall 
show below, the experience of the textile 
workers’ union conclusively establishes this 
consequence. We submit that the United 
States as an economic unit cannot afford 
the luxury of having its industries relocated 
because of competitively unfair labor costs. 
We also ask that consideration be given to 
the fact that the South offers relatively 
cheap electric rates, made available by fed- 
eral funds, and, because of provisions in 
the present tax laws, many of the southern 
states are using federal funds in order to 
be able to offer employers free buildings 
with long-time tax exemptions. We strongly 
urge that other Congressmen awaken to this 
disastrous development, as has 
Massachusetts 


has been 


potentially 
Senator Kennedy of 
(9) For the Taft-Hartley score on injunc- 


tions, see “Injunctions,” at page 414. 


The Case for Labor 


In the foregoing study, we have presented 
labor’s point of view. We believe that we 
have established the proposition that what 
Congress is proposing to do falls far short 
of what is necessary—first, for the welfare 
of our country and, second, for the welfare 
of both employees and employers. Con- 
cededly, the Senate committee proposals, as 
amerded, have some geod aspects. They 
are counterbalanced, however, by the anti- 
labor ones. 

In the foregoing we outlined the history 
of English and American labor law and the 
history of labor in this country. We demon 
strated that the Wagner Act evolved over 


™” Work cited at footnote 15, at p. 593. 

"© James Madison in The Federalist, No. 10, 
prophetically stated: ‘‘The most common and 
durable source of factions has been the various 
and inequal distribution of property. Those 
who hold and those who are without property 
have ever formed distinct interests in society 

The regulation of these various and 
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a period of decades and as a consequence of 
investigations and enactments of 
Congress. We have stated the facts, as we 
believe our study of the Wagner Act and 
its administration justified. 


various 


In our view, it is the economic aspects 
of the Wagner Act that must be stressed 
welfare aspects for the 
benefit of workmen. With respect to the ob- 
jectives of our national labor law, the 
Wagner and Taft-Hartley Acts have sub 
stantially identical declared “findings and 
policies,” and we believe that our analysis 
of the economic aspects of these two laws 
that their economic goals have 
not been reached. We think that the mo 
tivation for adopting the Wagner Act—to 
offset the social ravages of the depression— 
should be of great concern to us at this 
time. The Taft-Hartley Act, if anything, 
has contributed to economic disparity in 
our country and has created a larger “im 
halance” between employees, employers and 


equally with the 


indicates 


the wealth owners. 


Not only has Taft-Hartley limited and 
curtailed legitimate organized labor activi- 
ties, but it has interjected the government 
labor-management relations. It has 
depicted in our study of the 
failed to accom 


into 
also, as we 
“Score of Taft-Hartley,” 
plish labor-management peace. Employers, 
suits their purposes, talk of f 


when it free 
Government intervention on 


enterprise. 
the part of management is not an example 
of the Adam Smith type of “free enterprise” 
but of that created by an advertising agency 
This government intervention has involved 
not only administrative agencies of the gov- 
ernment but also the executive and judicial 
branches. The federal circuit courts of 
appeals and the Supreme Court have been 
burdened with cases involving the minutiae 
of labor relations. Of course this type of 
free enterprise approach to government is 
in consonance with corporate employers 
asking and getting 
from the government. In 
this, unemployment insurance and general 
legislation favoring working people 
has been restricted, the FHA has _ been 
scuttled, and the minimum wage has been 
kept at its 75-cents-an-hour level, in spite 
j Secretary of 


concessions 


contrast to 


favorable 


social 


of the recommendation of 


interfering interests forms the principal task 
of modern legislation, and involves the spirit 
of party and faction in the necessary and ordi- 
nary operations of the government."’ While 
labor unions did not exist in Mr. Madison's 
day, we submit that he has correctly posed the 
problem of maldistribution of wealth 
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We believe free labor and free man- 
agement must be at liberty to reach 
accord when possible and to refuse 
to accept solutions not satisfactory 
to them. Healthy and peaceful dis- 
agreement is a sign of health and 
democratic freedom. 

—James P. Mitchell 





raise it to 90 cents an 
(His predecessor, Mr. Durkin, had 
and the CIO $1.25.) In 
particularly in the 
minimum 
prosperity 


Labor Mitchell to 
hour. 
urged a $1 
the meantime, wages, 
South, tend to gravitate to the 
wage level. This leads to a new 
ior employers in the South, which is en 


rate 


joyed at the expense of working people and 
their economically declining 
New England 

At the same time, the largest corporate 
($13.7 billion in 1953, a 
increase over 1952) are being 
a booming all-time high 


employers in 


profits in history 
9 per 
made and we have 
in the stock market. 
the profit side of the coin, we 
other side the following 


cent 


In sharp contrast to 
find on the 


“Unemployment grew and unemployment 


insurance claims increased Production 
statistics have declined and retail 
ports in March, 1954, concluded that trade 
was off 13% from the comparable week in 
1953 credit is at an all-time 


figure.’ 


trade re 


Consumer 
* 181 


Employers have characterized the kind 
of social program outlined above as “social 
While this is effective propaganda, 
believes that it is malicious and un 
founded. The New York Times, on April 
2, 1954, commented editorially on the wrong 
use of the socialistic epithet when it criti 


ism.” 
labor 


characterization as “socialism” 
of a proposal by Robert Moses (acting for 
Dewey) to have Niagara 
developed by New York State. (Sec 
Becker bill currently pending in Congress.) 
The New York Times concluded that this was 
the usual smear of the private utility companies 
legislation.” 


cized the 


powel! 
Ives 


C,overnor 


who were opposing the said 

*"! The Monthly Letter on Business and Eco 
nomic Conditions, National City Bank, New 
York, April, 1954, said about general business 
conditions the following 

‘‘The month of March has brought no clear 
evidence of business improvement and, although 
the opinion seems to be spreading that the 
worst of the decline is over, this is a matter of 
faith rather than of statistical demonstration.”’ 

%2 The editorial stated: ‘‘This, according to 
the private utilities and their champions, would 


be ‘socialism’, a conclusion reached by the only 


Proposed T-H Amendments 


We believe that Taft-Hartley should be 
amended to eliminate those provisions which 
restrictive of labor's rights o1 

This, we believe, was stated 
Campaign 


are either 
unworkable. 
by President 
speeches and various “messages” to 
especially in the 19-point abortive 
one of 1953—that Taft-Hartley 

ous revising to make it an equitable or “fair 
law. At no time did he propose 
Taft-Hartley 


Eisenhower in his 
( on 
gress, 


needs seri 


and just” 


to worsen 

We agree with Professor Slichter who said 
(speaking of organized labor as an essen 
tial part of our economic, social and politi 


cal life) 


“LT think 
nate on the 
that it 
ageressive, and 
down-to-earth and practical, concerned with 


states 1s 
kind of 


Vigorous 


that the United fortu 


whole in the 
Our 


unions 
unions are 
but they are 


possesses 


competitive, 


getting more here and now rather than making 
scvVe ral 


influ 


over economic institutions hese 


good 


unions a 
aL 


characteristics make 


ence in the community 
must be properly amended 
loaded law 


potential has not been realized to 


with AFL President Meany 


laft-Hartley 


because it 1s a whose anti 


now 
labor 
late We agree 
that 

“The Taft 
during a period ol prosperity 
Many 


making use of its 


been in effect 
and full em 


Hartley law has 


employers who have re 
union 


ployment 
frained 
destroying 


Irom 
these condi 
them to the 


and 


provisions under 


tions will not hesitate to use 
hilt in 


rising unemployment.’ 


The New York Times 
several occasions that the 
will not modify Taft-Hartley in any respect 
rhis political repudiation of 
commitments Administration 


nomic adversity 


a period of ec 


has pred ted on 


present Congress 
ms 


would be a 
made by the 


to improve the law and would waste much 


laborious Congressional effort Such imac 


tion would be a great disappointment 


labor and injurious, in our view, to 


entire economy \ large bloc in Congress, 


House, 


sponsoring 


as evidenced by 


amend 


especially in the 
its proposals, is ments 
method of labeling everything 
cone by a Government or government agency 
as ‘socialism’ The idea of that conservative 
Republican, Robert Moses, in the guise of a 
is not without humor."’ 

Slichter, Lamont Professor of 
University, address before 
of Cleveland, March 


too-prevalent 


Socialist 
' Sumner H 
Economics, Harvard 
the Associated Industries 
12, 1954 
™ Hearings cited at footnote 90, at p. 3597 
*° See also a United Press release, April 19 
1954, on this subject 
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which are so foreign to any kind of work- 
able, not to mention fair, labor law that 
as part of a Taft-Hartley amendatory pack 
age they could neither pass the Senate nor 
be approved by President Eisenhower.™ 


Organized labor also believes that its 
needs, and the things it advocates for the 
nation, will not be supplied by the present 
Congress. It seems evident that labor will 
be forced to go in for collective bargaining 
and concerted action to obtain its legitimate 
political objectives in the same manner as 


[The End] 


it has for its economic objectives 


APPENDIX | 


President Eisenhower's Labor 
Message, January 11, 1954 


consideration 
legislative 


herewith for the 
number of 


I submit 
ot the 
recommendations affecting labor-management 
‘These recommendations are in 
both of working men and 
our business and industrial 
In a broader sense, they are in 


Congress a 


relations, 
the interests 
women, and 
community. 
the interests of all our people, whose pros 
perity is in so great a degree dependent 
on the existence of genuine mutual respect 
feeling between employers and 


and good 


employees. 

This field of legislation has had a long, 
has taken time for 
which can 


contentious history. It 
objective principles to 
command mutual acceptance of the funda- 
mentals which govern the complex labor 
management Although the 
process is not and perhaps never will be 
complete, we have now achieved a measure 
of practical experience and emotional ma- 
turity in field which, I do not doubt, 
is responsible for the peaceful 
character of recent industrial relations. No 


emerge 


relationship. 


this 
relatively 


drastic legislative innovations in this field are 
therefore desirable or required at this time. 

Federal labor-management legislation at 
best can framework in 
which free may be 
conducted. 
trary restrictions 
a relationship in which good will and sym- 
pathetic understanding should be the pre- 


provide only the 
collective bargaining 
It should impose neither arbi- 


nor heavy-handedness upon 


dominant characteristics. 


46 The CIO has branded the House proposals 


as ‘‘virulently anti-labor’’ and as an ‘“‘irrespon- 
sible and unjustified effort to undermine the 
effectiveness of unions.'’ The AFL has simi- 
larly denounced them. The proposal to refer 
all labor charges to the federal courts to be 
litigated by the General Counsel or interested 
parties is incredible. It would end the handling 


430 


The National Labor Relations Act—known 
as the Wagner Act and adopted in 1935 by 
bipartisan majorities—came into being be 
cause American working men and women 
law in order to 
exercise of thet 


protection of 
tree 


needed the 
guarantee them the 
right to organize into unions and to bargain 
collectively through representatives of their 
own choosing. As unions became strong 
a need arose to protect he legitimate rights 
of employees and employers and to protect 
the general public from the consequences 
labor disputes that created 
emergencies health or 
safety of the nation. To meet this need the 
Labor-Management Relations Act, 1947, 
commonly known as the Taft-Hartley Act, 
was adopted by bipartisan majorities. 


of unresolved 
endangering the 


In enacting labor-management legislation, 
always built upon the 
preceded it. We have 
turned backward. The Labor-Man- 
Relations Act, 1947, was no ex 
It built upon the National 
Relations Act, and not only reaffirmed, but 
reinforced the right of men and 
women to organize into unions and to bar 
gain collectively with their employer. The 
protection of this right is firmly fixed in our 
law and should remain a permanent policy 


the Congress has 
legislation which 
neve 
agement 
ception. Labor 


working 


of our Government. 


The 
1947, is sound legislation 
in the operation of the Act, however, indi 
cates that changes can be made to reinforce 


Labor-Management Relations Act, 
experience gained 


its basic objectives 

In the area of employer-employee rela 
tions the injunction has always been a con 
troversial process. It is apparent, however, 
that where 
the restraining effect of an injunction is re 
simple justice 


irreparable damage threatens, 


quired in the interest of 
Nevertheless, where a collective bargaining 
issuance of an in 
has the effect of makin; 
dispute which led to the 


relationship exists, the 
junction often 
settlement of the 


injunction more difacult. 


recommend that whenever 
an injunction under the National 
Labor Relations Act where a collective bar 
gaining relationship exists between the par 
ties, the Federal Mediation and Conciliation 


Service shall empanel a special local board 


There fore, J 


is issued 


an expert administrative 
previous Congresses 


of labor relations by 
body, contrary to what 
have done not only with labor problems but 
with all such federal law problems for over 
100 years. Even Secretary of Commerce Weeks 
disapproves of this amendment. See the inter 
view cited at footnote 4 
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to meet with the parties in an effort to seck 
a settlement of their dispute. I further 
recommend that in secondary boycott cases, 
the application for an injunction be dis 
cretionary. 

The Act 
secondary boycotts are designed to protect 
innocent third parties from being injured in 

disputes that are not their 
true secondary boycott is indefensible 
The Act must 
not, however, prohibit legitimate concerted 
activities than innocent par- 
ties. I recommend that the Act be clarified 
by making it explicit that concerted action 


prohibitions in the against 


labor concern 
The 
and must not be permitted 


against other 


against (1) an employer who is performing 
“farmed out” work for the 
other employer employees are on 
strike or (2) an employer on a construction 
project who, together with other employers, 
in work on the site of the pro- 


account of an 
whose 


is engaged 
ject, will not be 
boycott. 


treated as a secondary 


As the Act is now written, employees who 
are engaged in an economic strike are pro 
hibited 
tions In 
an employer to use this provision to destroy 
I recommend that, 
strike, the Na 


prohibited 


voting in representation ele« 


to make 


from 
ordet it impossible for 
a union of his employees, 
in the event of an economi 
Labor Board be 
considering a 


Relations 
petition on the 


tional 
from part ot 
challenges the 


union I 


the employer which repre 
sentation rights of the 
further recommend that for a period of four 
months atter the commencement of the 
strike, the Board be 


a petition on the 


striking 


prohibited from con 
sidering part of any other 


union which claims to represent the em 
consider- 

should 
continues, 


limit 


ployees. The prohibition against 


ing a petition by the employer 


continue as long as the strike 


however, that a reasonable 


which | 
stipulated. 


The Act 


that 


provide d, 


of time, suggest be one 


has be« n inter prete d 


even though a coliective bargaining 


contract 1s in force, either may insist 
that 
pose 
not the negotiations 
contract Thus 
the relationship between the parties for the 


comple tely 


party 
the contract be reopened for the pur 
of bargaining about matters that were 
subject of when the 


was made stabilization of 


period of the contract can be 


frustrated I recommend that the law be 
amended so as to protect both parties to a 
valid collective from 
being required to negotiate during its term 


both 


bargaining agreement 


unless the contract so authorizes or 


parties mutually consent 


Proposed T-H Amendments 


The 
the Act are 
the national health and safety 
board of 


national emergency provisions ot 


essential to the protection of 
As the Act 
inquiry 


written, the estab 


into the 


is now 
lished to inquire 
causing the 


facts of the dis 
pute emergency must report the 
facts to the President without recommenda 
that the President may 
require the 
that afte: 


available to the 


orde T 
authority to 


tions In 


have the board's 


recommendations, I recommend 


he has received and made 
public the last report of the board of inquiry 
(it the dispute has not then been settled), 


he be 


direct 


empowered to reconvene the boar 


ymmendations to 
Althoug 


board 


it to make rec 
the dispute 


and 
him tor settlement ot 


the recommendations of the would 


not be binding upon the parties, yet there is 
real value in obtaining the recommendations 
of intormed and impartial men for the t 


tlement of a dispute which imperils the 


national health and safety 


Employees engaged in the ¢ struction, 


amusement and maritime industries have 


unique problems because their employment 


is usually casual, temporary or intermittent 


] re< 


employe r be 


ommend that in these in 


pe rmitted to enter 


hire contract with a union unde 


union will be treated initially 


representative tor ce 


ommend 


} ’ 
ployees 


caining I also re¢ 


industries the employer aud 
permitted to make a uni 
which ar 


under emplovec 


after the be 
shall 


TiDDIINE 
] 


become a membpe! 


Under the Act as presently 


union 


and emy miact 
tor thie 
make it cl 

responsible ror 

ber Ss le ly because of his member 
union, | recommend that the Act 
to make 


ol agency % licable 
Phe Act presently 
the National 


are available Oo 


ties ot 


othicials execute 
bership n 
Communist laim prov 


presently applicable to employer ] rec 


me. d that they be made appli able yp cine 
proposals for legislation dealing with Com 
munist infiltration generally are now und 
makit 


study If such legislation is enacte d, 


the Communist disclaimer provisions of the 
I then 


entirely 


Act unnecessary, will recommer 


that they be eliminated 
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The right of free speech is fundamental 
Congress should make clear that the right 
of free speech, as now defined in the Act, 
applies equally to labor and,;management in 
every aspect of their relationship. 


The Act presently prohibits an employer 
from making payment to a union to assist 
in the financing of union welfare funds un- 
less the fund meets certain standards. These 
standards are not adequate to protect and 
conserve these funds that are held in trust 
for the welfare of individual union mem 
bers. It is my recommendation that Con 
gress initiate a thorough study of welfare 
and pension funds covered by collective bar- 
gaining agreements, with a view of enacting 
such legislation as will protect and conserve 
these funds for the millions of working men 
and women who are the beneficiaries. 


The Act should make clear that the sev 
eral states and territories, when confronted 
with emergencies endangering the health or 
safety of their citizens are not, through any 
conflict with the Federal law, actual or im 
plied, deprived of the right to deal with such 
emergencies. The need for clarification of 
jurisdiction between the Federal and the 
State and Territorial governments in the 
labor-management field has lately been em- 
phasized by the broad implications of the 
most recent decision of the Supreme Court 
dealing with this subject. The Department 
and agency heads concerned are, at my re- 
quest, presently examining the various areas 
jurisdiction occur 
completed, I 
to the 


conflicts of 
examination is 
recommendations 


in which 
When such 
shall make my 
Congress for corrective legislation. 

In the employer-employee relationship 
there is nothing which so vitally affects the 
individual employee as the loss of his pay 
when he is called on strike. In such an 
important decision he should have an op 
portunity to express his free choice by 
secret ballot held under Government auspices 

There are’ two other changes in the law 
that I recommend. The authorization whic} 
an individual employee gives to his em 
plover for the check-off of the employee's 
union dues should be made valid until the 
termination of the collective bargaining con- 
tract which such check-off, 
unless the employee sooner revokes such 


provides for 


authorization. 


The provisions of the Act which require 
reports from unions concerning their or- 
ganization and finances should be simplified 
so as to eliminate duplication in the infor- 
mation required by such reports. 
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I hope that the foregoing changes will 
be enacted by Congress promptly, for they 
will more firmly establish the basic princ- 
iples of the law. The appropriate Com- 
mittees of the Congress will, I am certain, 
wish to keep the law under continuous 
study and in the light of experience under 
it propose further amendments to imple- 
ment its objectives and constantly improve 
its administration. 

Government should continue to 
diligently for sound measures to improve 
the lot of the working man and woman, 
mindful that conditions and standards of 
employment change as the. products, habits 
and needs of men and women change. It 
will be continually a challenge to Govern- 
ment to sense the aspirations of the work 
ing people of our country, that all may have 
the opportunity to fairly share in the results 
of the productive genius of our time, from 
which comes the material blessings of the 
and a promise for the 


search 


present greater 


future. 
Dwicut D. E1iseNHOWER 
The White House 


January 11, 1954 


APPENDIX II 


The 19 ‘“Durkin-Eisenhower”’ 
Proposals 


The Labor-Management Relations Act, 
1947, has now been in effect for six years. 
During this period sufficient experience 
under the Act has accumulated to indicate 
the Act’s strengths and weaknesses. Such 
experience demonstrates that the Act re- 
quires amendment in a number of important 
respects in order that its basic objective of 
protecting and preserving the rights of the 
general public, labor and of management 
may be better achieved. 

I cannot overemphasize the importance 
of sound labor-management legislation. Leg 
islation in this field in some way affects 
every citizen and almost every as- 
his economic life. Because of this, 
imperative that such 
designed to foster and protect 
freedom for all of our citizens in the labor 
management relationship. Without 
freedom the individual liberty which is the 
cornerstone of our American heritage would 
be a mere with no practical 
meaning in our everyday life. And without 
protection of the economic freedom of one 
individual from abuses of freedom by other 
freedom of all 


alrnost 
pect of 
legislation be 
economic 


it 1S 


economic 


abstraction 


individuals, the economic 


would soon vanish 
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The economic freedom of millions of out 
fellow citizens depends upon the institutior 
of free trade-unionism which makes possible 
functioning of collective bar 
sound labor-man 


the orderly 
gaining. Because of this, 
agement legislation must permit that institutior 
minimum of Grovern 
this way we can be 


sufhic 1 


to flourish with the 

mterference, In 
that 
ently strong to act effectively in the 
of the economic freedom of the millions of 
American workingmen and workingwomen 
who are their members. We must 
mind at the same time the interests of all 
American life, the 


ment 


trade-unions will remain 


sure 


interest 


bear in 
groups in our interests 
of the public, the individual worker, as well 
as the unions and the employers. The law 
must give due recognition to the responsi 
rights of all 


The formulation of labor 
legislation which will recognize and prote 
the rights of the labor and 
f management, is a difficult and painstak 


bilities as well as the 


management 


‘ 


general public, 


ing task Over the last six months the 
Secretary of Labor, the 
the Majority 
the chairman of the 
Public Welfare of the 


Committe 


secretary of Com 
senate, 
Committee on Labor 
Senate, and the 

on Education 


merce, Leader of the 


and 
chairman of the 
and Labor of the House of Representatives, 
and their respective have together 
been making a careful and informed study 
of the Labor-Management Relations Act of 
1947, and of the experience under it. In 
this study have had the benefit of the 
extensive that held 

this vear by the Senate and House commit 
They dedicated themselves to the task 
needed 


staffs 


they 


hearings were earlier 


tees. 


of determining what changes are 
in the Act in order to better 
Act’s basic objective of preserving and pro 


rights of the public, 


achieve the 


tecting the general 


labor and of management 


The recommendations for amendments 
of the Act which I now urge upon Con 
out of the work of 


Il am making recommendations 


gress grew this grouy 


at this time 


hope or expectation 


not because it is my 


that Congress will act upon them in its 


Vari 
fully 


current session, but in order that the 


ous changes recommended may be 


considered and discussed by all interested 


groups before Congress undertakes to act 


upon them at its next 

No law 
burdens upon any group, whether manage 
believe it would be 
light of 


legislation 


session 


should, however, impose undue 


ment or labor, and | 
doubtful 


circumstances, t 


wisdom, in the present 


enact whicl 


Proposed T-H Amendments 


would require new duties either of em- 


ployers or unions. The time has come, I 


tor less rather than more restrictive 


legislation in the 


believe, 
F¢ de ral 
management relations 


As I urged in my message to the Con- 
gress on the state of the Union on Feb. 2, 
1953, it is my hope that the various inter 


ested groups will conduct their 


field I iabdDOoO 


discussions 
recommended changes in the 
light of 
enlightened 


about the 


overpowering national interest- 
which is self-interest—for the 


welfare of all of us is involved 


ommend that the fol 


Accordingly, I re« 


lowing specific amendments to the Act be 


considered at the next session of the meress 


1 


l The Act as presently 


to many employers whose 


written extends 
eflect upon inter 


State commercy 
The National Lab« 
interest of « 
ministratively 

ally excrcis¢ 
employers 

terms covers 
reventing 


legal consequence Ot ] 
I ny authorits 


1h exercising a 
Also the labor organizations representing 
these small employers have been 


to penalties of the Act without 


benefits In other wore 


respondin 


small ¢1 iployers have been in 
land, | 


jurisdiction overt 
the States 


recommend that Congre 
these small employers to 


a definition of 


purpose of excluding 


believe 
for the purposes of this Act, this definitio 


should not in lude, as it now doe , tho 


d ne Act includes 
visors for the 
from coverage by the Act. I 


supervisory duties consist « 


only 
rections to employees or assign 
work 


At the 


tinu » exempt from its terms those 


same time the Act should con 


are truly 1 are the 


supervisG.s an 
of management, representing it 
‘ 


day contact with workers—tha 


those having ity to hire, transter 


promote, dis 


empl 


pend, lay 
reward ot other 


to recommend such act 


ritten pre 


as presently 
responsible for the 
agents.’ | nder the 


contained in the Act, 


vides th a union is 


acts of its definition 
“agent” there is 
some question as to whether a union can he 


held responsible for the acts of an individual 
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union member merely by reason of his 
membership. 

J recommend that the definition of 
“agency” in the present Act be amended to 
make it clear that the common-law rules of 
agency are to apply and that unions shall 
not be responsible for acts of individual 
members solely by reason of their mem- 
bership. 

4. Virtually all interested groups have ex- 
pressed dissatisfaction with the manner in 
which the Act has been administered— 
particularly in the matter of delay in the 
disposition of cases. A new Chairman of the 
National Labor Relations Board has only 
recently been appointed, and has not as yet 
had an opportunity to make a full study 
of the causes of the dissatisfaction. I have 
asked the Secretary of Labor, the Secretary 
of Commerce, and the Chairman of the 
Joard, in consultation with the chairmen of 
the appropriate committee of the Senate and 
House of Representatives, to review care- 
fully the testimony in the Senate and House 
hearings relating to the Act’s administration 
and to make such recommendations to me 
before the next session of Congress as they 
deem warranted 

5. Where a “union shop” contract is in 
effect, the present Act states that the only 
ground upon which the union may expel 
an individual and require the employer to 
discharge him under the contract, is non- 
payment of dues, Unions should have more 
latitude in their efforts to rid unions of 
Communist influences, and to protect their 
confidential information. I therefore recom- 
mend that in addition to nonpayment of 
dues, a union may expel a member and 
require an employer to discharge him for 

(A) Disclosure by the member of con- 
fidential information of the union, or 

(B) Reasonable cause to believe the mem- 
ber belongs to, or is in sympathetic associa- 
tion with, the Communist Party or any 
organization advocating change in our form 
of Government by otherwise than consti- 
tutional means. 

6. Under the present Act, there may be 
some question as to whether an employer 
may notify a union that job opportunities 
exist in his plant, or give the union a rea- 
sonable opportunity to refer qualified appli- 
cants for employment. I recommend that 
the law be amended to make it clear that 
these things can be done. 

7. I recommend that the Act be amended 
so as to make it clear that an emvloyer and 
a union may enter into an agreement speci- 
fying the minimum training or experience 
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About 33 percent of all women of 
working age are in the labor force. 
Percent of women who worked 
reached an all-time high of 37 in 
1944 during World War Ii, and has 
not averaged less than 30 percent 
in any year since.—Women's Bu- 
reau, Department of Labor. 





qualifications that will be required for em- 
ployment or respecting priority in oppor- 
tunities for employment based upon the 
experience of the employee, and also speci- 
fying in the event a “union shop” contract is 
in effect an individual, meeting such qualifi- 
cations, shal] be admitted to the union on 
the same terms and conditions generally 
applicable to other members. Such an 
amendment should also make it clear, how- 
ever, that no discrimination on the basis 
of membership or nonmembership in a union 
would thereby become lawful if otherwise 
unlawful under the Act. 


8. Neither the provisions of the original 
National Labor Relations Act, nor the pro- 
visions of the Labor-Management Relations 
Act, 1947, are suited to the construction, 
amusement and maritime industries or other 
industries in which employment is_ pri- 
marily casual, temporary or intermittent, or 
where it is impractical to hold an election 
in accordance with the Act. In these indus- 
tries the tenure of employment of any par- 
ticular group of employees is usually not 
sufficiently long enough to permit the hold- 
ing of an election for the purpose of deter- 
mining the employees’ representative for 
collective bargaining. Similarly, if a “union 
shop” contract is in effect, the employee's 
job frequently comes to an end before the 
expiration of the 30-day period within which 
he must join the union under the contract. 
Hence, in these industries the rights of 
individual workingmén and women to bar- 
gain collectively through representatives of 
their own choosing do not receive adequate 
protection. 


I recommend that in these industries the 


employer be permitted to enter into prehire 
contracts with unions, under which the par- 
ticular union involved will be treated as the 
employees’ representative for collective bar- 
I also recommend, in the interest 


gaining. 
of union security in these industries, the 
prehire contracts be permitted to contain a 


under which the 


“union shop” provision 
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individuals hired may be required to join the 
union within seven instead of 30 days after 
beginning of employment. 


9. In the matter of the so-called secondary 
boycotts, the Act requires substantive amend 
one and clarification in 


ment in respect 


other respects. 

The Act as presently written prohibits 
as a secondary boycott concerted activities 
on a construction project that have hereto- 
fore generally been regarded as legitimate 
and justifiable. In these projects, all con- 
tractors are, in reality, engaged in a com 
mon undertaking at the project’s site and 
should be recognized as one integrated unit, 
for the purpose of applying the secondary 
boycott provisions; but under the present 
I recommend that 
from the 


law this cannot be done. 
the Act be amended to excluded 
classification of prohibited boycotts 
activities on a construction project 


con- 
certed 

In addition to amendment of the Act im 
this manner, the Act requires clarification 
in its application to so-called primary-situs 
activities and to “farmed out” work. 

The Act has been interpreted to permit 
activities and clearly directed 
toward an employer with whom a labor dis- 


reasonably 


pute exists, wherever his employees are en- 


gaged in normal business operations, as 
primary-situs activities. Also, the Act has 
been applied to permit concerted activities 
directed at work which is being “farmed 
out” to other employers while employees 
work are on 


who normally perform the 
should be 


strike. These interpretations 
clarified and affirmed by appropriate amend 
ment 

10. The Act requires both employers and 
labor organizations to give 60-day notice 
to the other of intention to modify or termi 
nate a collective bargaining agreement, It is 
provided that an employee who strikes dur- 
ing this period shall lose all of his rights 
Act, until he is re 
instated by the exnployer. This 
to me to be unnecessary, 


under the unless and 


provision 
appears since a 
strike in 
ments is not in any event a protected con 


violation of the notice require- 


certed activity. 

In addition, it is questionable whether a 
notice period as long as 60 days is either 
necessary or desirable. Despite the provi 
sions of the Act, a great number of collec 
tive bargaining agreements continue to provide 
30-day-notice accordance 


for a period in 


with traditional practice. There is no sound 


reason why this practice should not receive 


Proposed T-H Amendments 


Statutory recognition At the same time 
contracts requiring a 60-day-notice period 
would be consistent with a 30-day statutory 
requirement 

| recommend, therefore, that the notice 
period be reduced to 30 days in all cases 
and that the penalty of loss of status of 


individual striking employees be eliminated 


11. The Act as now written provides that 
employees on strike who are not eligible for 
reinstatement may not vote in a 


If an employee on 


mandatory 
representation election 
strike has replaced by a 
replacement, it would be unfair 
the permanent replacement of his right to 


permanent 
to deprive 


been 


choose his own representative for collective 
If, however, the replacement is 
hired only for the 


bargaining 
not permanent but is 
period of the strike, it is obvious that he 
has no interest in a representative for col 
bargaining which merits Federal 
protection, Accordingly, | recommend that 
the Act be amended to prohibit the holding 
of an election for a period of four months 
such strike 


lective 


after the commencement of 
12. Under the Act 


“union shop” 


employees who are 


covered by a provision in a 
collective bargaining contract are given the 
right, by a majority vote in an election held 
for the take from the 
union its authority to include such a provi 
The National Labor Relations Board 
Act to mean 
effect at 
collective 


purpose, to away 
sion 
has construed this part of the 
that the 
once instead of at the end of the 
Collective 

give and 


“deauthorization” takes 


bargaining 
take 


essential 


bargaining period 
arrived at by 


and to 


contracts are 
allow an 


sides, 


on both 
consideration for the agreement to be elimi 
nated in the middle of the contract period 
can be very disruptive. If the deauthoriza 
tion election is postponed to the end of the 
such election will for all 


contract period, 


practical merely duplicate, and 


serve the same purposes as, the decertifica 


purposes 


tion election which is already provided for 
law. For a 


“union 


under the vote to withdraw 


the union’s shop” authority is, in 


reality, a vote against the union. Because 
I do not believe that deauthorization should 
be permitted during the term of a contract, 
and bec ause a procedure essentially equiva 
lent 
for in the law at the end of the 


period, I recommend that the Act be amended 


to deauthorization is already provided 


contract 
election as 


to eliminate the deauthorization 


such 
13. Under the present Act 
collective 


either party 


to a valid bargaining agreement 


may be subjected to a charge of refusing 
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APPENDIX Iil 
Representation Elections of All Types, 1942-1953 ' 


Elections in which choice was Total Valid Votes 
Total Union No Union lalid for Unton 
Fiscal Year Elections Number ( Number / Votes Vumber % 
1942 4,212 3,635 577 14 1,067,037 895,091 84 
1943 4,153 3,580 573 14 1,126,501 923,169 
1944 4,712 3,983 29 16 1,072,594 828,583 
1945 4,919 4,078 . 841 17 893,758 706,569 
1946 5,589 4,446 1,143 20 698,812 529,847 
1947 6,920 5,194 1,726 25 805,474 621,732 
1948 2,372 947 29 341,757 260,878 
1949 5 3,939 1,625 533,326 387,176 
1950 ik 4,223 1,508 789,867 653,753 
195] 925 4,785 1,740 592,945 444,462 
1952 , 4,960 1,906 : 674,412 506,212 
1953 4,394 1,797 648 686 501,844 
3d quarter 1953 a 900 416 32 117,460 79,403 
4th quarter 1953 ‘ 765 430 . 129,497 88,447 


1 
m™ Dh te Ge ee 


NIU NTN) GS 


x 


Allegations of Unfair Labor Practices and Remedial Action Taken Under Section 8 of NLRA 


Type of Allegation 
by Section of Act 
and Appropriate 
Remedy Number of Allegations and 
1942 1946 1947 1948 
8(T), 8(a)(1) 4,967 57: 3,815 4,232 2,849 
Notice posted 1,365 7 529 658 372 


8(2), &(a)(2) 613 
Company-dominated 
unions disestablished * 283 


8$(3) and (4), 8(a) 

(3) and (4) 

Workers placed on 

preferential — hiring 

list 203 95 39 5 64 50 
Workers offered re 

instatement * 8,25 7,111 2,972 1,919 3,184 4,114 98] 
Workers receiving 

back pay 5,925 5,115 1,973 2,779 2,656 1,196 
Back pay awards $1,266,408 $2,284,593 $1,916,173 $997 270 $899,297 $1,105,000 $427,630 


8(5), &(a)(5) 55 75 465 7 1,241 


Collective bargaining 


begun as result of 
ordet 1,032 493 136 116 176 273 


1 Includes both elections and payroll checks for 1942-1947, and representation and decertifica 
tion elections since 1947. Source: NLRB Annual Reports and Quarterly Statistical Summaries 

2 Does not include figures for remedy of 8(2) and 8(a)(2) by withholding of recognition 
Figures for such settlements, as distinct from disestablishment, are not available prior to 1950 
and have therefore been excluded for the subsequent period as well 

3 Available records list these figures for the years 1942 through 1949 simply as ‘‘Workers 
Reinstated,’’ with no indication whether it pertains to all offers of reinstatement, as do the 
subsequent figures, or only to actual reinstatement 
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l’a 
Aga 
Num 
171,9 
203,3 
244,0 
187,1 
168,9 
183,7 
80,8 
146,1 
136, 1 
148,4 
168,2 
146.8 
38,0 


$1.0 


and § 


Reme 


194° 


(Appendix II continued) 


to bargain if the other party requests me 


Valid V tiation, during the term of the contract, 
lid tes 


Against Union 
Number y 
171,946 
203,332 
244,011 
187,189 
168,965 ject not covered bv the agreement unle 
183,742 A the 
80,879 


146,15 ’ 
Earvse 14. The Act as presently written requir 


about subjects which were not included in 
the agreement when it was made I believe 
that stability in labor-management | 
tions will be further promoted if the 
amended to protect both parties to 
collective avreement trom being required 


' 


to negotiate during its as to any sub 
contract so authorizes or both parties 


| 
mutually consent to reopening 


148.483 unions to file copies of their constitution 
168,200 a and bylaws, together with information as 
146,842 ) the names and compensation of thei ‘ 
38.057 2 hicers and agents, the manner i hich 
11.050 : othcers and agents were select 

mitiation fees and dues charger 

also requires, however, the filing : 

additional Statement concerning mnatters 


and Section 8(a) of LMRA, 1942-1953 that 


ence the constitution and bylaws I his 


can readily be ascertained by rete 


duplication of information is burdensom 


and unnecessary, and I recommend th: 


; requirement of fili the additional 
Remedies for Fiscal ¥ ear 


1949 1950 1951 1953 
$154 4,472 1,164 4,409 
778 1,104 1,021 1,028 


1 


met! be eliminate 


15. The requirement in the Act that union 
othicials execute affidavits disclaiming mem 
bership in Communist organizations seem 
to be not only discriminatory, but als 
<1) ' 12] effective The problem of Commnuni 
; + the United States shoud be deal 

general legislation « 
20 than by singling 


a labor union 


\t 
ymumunist-disclaimer provisions ‘ 
Labor-Management Rel: 


plicable only to labor 


} 


1,419 3,864 


1,941 5 4,429 


$597.710 $1.077.850 $2,177,320 $1, 


1.070 1.309 1,235 


part 

mandat 
secondary be 
injunctions in the 
is in other untlatil 
also recommend 
straining order 
vithout notice 


Because 


Proposed T-H Amendments 





injunction the prohibited activity has not 
yet been determined by the Board to be 
illegal, grave injustices can result during 
the period of injunctive relief. For this 
reason I recommend that provision should 
be made directing priority and expeditious 
handling to be accorded all such cases. 

17. The present Act contains two provi- 
sions which appear to be based upon oppo 
site and mutually exclusive theories. One 
of these provisions related to State laws 
regarding the so-called “closed shop” and 
the other related to the Federal treatment 
of supervisors to the exclusion of the States 

Moreover, wholly apart from these two 
conflicting statutory rules, there has been 
developed under the Act a confusion as to 
where Federal jurisdiction ends and State 
jurisdiction begins. 

I recommend that the two statutory pro 
visions referred to be eliminated, and that 
in their place there be included a general 
rule fixing the dividing line between Federal 
and State jurisdiction. Such a rule should 
recognize the paramount authority of the 
Federal law in the interest of uniformity 
throughout the United States. It should 
also, however, save to the States their right 
to preserve public order within their boun 
daries, and also recognize the right of any 
State in the absence of Federal action under 
the national emergency provisions of the 
Act, to protect the health or safety of the 
State during any labor dispute which the 
Governor finds creates a State emergency 

18. The Act now provides that an em 
ployee’s union dues can be deducted by his 
employer from the employee’s wages only if 
the employee furnishes the employer with 
a written authorization for such deduction. 
Under the Act, such authorization is valid 
only for the period of a year, or until the 
termination of the collective-bargaining 
contract, whichever is the shorter period. | 
recommend that the Act be amended so as 


“WHO ARE THESE 

“In March of 1953 we had 1,700,000 
unemployed and in March of 1954, 
3,700,000. The question is: Where does 
this 2,000,000 difference from? 
When you analyze it, a half a million, 
500,000, comes from growth in the labor 
That leaves 1,500,000 due to new 
Then 
these 


come 


force. 
unemployment within the year. 
you ask the question: Who are 
2,000,000 people? Our breakdown indi- 
cates that there are 900,000 who are men 
between the ages of 25 and 54. Pre- 
sumably these men are heads of house- 


to provide that a check-off authorization, 
once given, shall be valid until it is revoked 
by the employee. 

19. The Act prohibits an employer from 
making payment to a union to 
financing a union welfare fund, unless the 
fund meets certain standards. One of these 
standards is that the employer must partici 
pate in the administration of the fund. This 
restriction has the effect of discouraging 
the establishment of welfare funds where 
small employers are involved, and I recom 
mend that the Act be amended so that 
employers may voluntarily waive participa 
tion in the administration of these funds. 

I have asked the Secretary of Labor and 
the Secretary of Commerce and other inte 
ested agencies in conjunction with the ap 
propriate committees of Congress, to keep 
the Labor-Management Relations Act, 1947, 
under continuous study. The amendments 
that I have recommended I believe to be 
desirable at this time, but further study of 
the Act’s operation will doubtless disclose 
from time to time the desirability of othe: 
The major question of deal- 


assist in 


amendments, 
ing with national-emergency disputes, for 
example, is a complex one which requires 
specia) consideration. This should be one 
of the first areas to be studied, and I would 
hope that a specific recommendation may be 
submitted to the Congress at its next ses- 
sion with a view toward assuring a fair and 
effective long-range method of dealing with 
the problems involved. Since the entire Act 
represents major Federal policy in an ex 
tremely important field, it is essential that 
it be kept under continuous review to the 
end that it be as perfectly balanced as tt is 
possible to make it. 

I, therefore, recommend 
amendments to accomplish the purposes | 
indicated 


enactment ofl 


have 


Dwight D. Eisenhowe1 


The White House 


2,000,000 PEOPLE?”’ 


We have no way of determining, 


holds. 
but presumably they are. There are 
600,000 women. Whether they are women 
who are so-called supplementary earners 
or women who were in the labor market 
and have withdrawn from the labor 
market, there is no way of telling- 
900,000 and 600,000 is 1,500,000. Then 
there are 500,000 men under 25 and over 
55; that is, teen-agers and young people 
and men over 55."”—Secretary of Labor 
James P. Mitchell, statement in a press 
conference on May 3, 1954. 
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Basic Issues 
in German Labor Court Structure 


By W. H. McPHERSON 





NEW Labor Court Law, creating a 

federa] supreme tribunal for labor dis 
putes in West Germany, took effect on October 
1, 1953. In federalizing the postwar labor 
court structures of the German states, the 
West German Parliament reinstated the 
general form of the pre-Nazi system, but 
adopted several important deviations after 
lengthy debate. It is the purpose of this 
article to analyze the operational methods 
of the earlier and the new labor courts and 
to contrast these methods in certain respects 
with those used for the settlement of labor 
disputes in our own country. 


European labor courts have their roots in 
the French conseils deprud’ hommes (councils 
of upright men) that were established un 
der Napoleon to settle disputes regarding the 
relative rights of employers and employees. 
One was created for the silk industry in 
Lyon in 1806, but they first became wide- 
a decree of June 11, 1809 
(revised on February 20, 1910).’ These 
councils may be said to have been bipartite 
in the that they consisted only of 
representatives of employers and 
without any 
The representatives 


spread under 


sense 
various 


types of employees, neutral 


or “public” members. 
of the employers enjoyed a majority of one 
over the other members, who were elected 
jointly by foremen, dyers, chefs d’atelier 
(heads of a home workshop under the “do- 
“putting-out” system) and home 


The rule on the 


mestic” or 
workers council would 
and analysis see M. D. Dalloz, 
Répertoire de Législation, de Doctrine et de 
Jurisprudence (Jurisprudence Générale), Vol 
38 (1857), pp. 532 and following 

2 Bundesgesetzblatt des Norddeutschen Bundes 
(1869), p. 270 

1G. Willms, Die Beschrinkung der Prozess- 
vertretung bei den Arbeitsgerichten und die 
Wandlungen in der Begriindung dieser Mass- 
nahme (Marburg, 1939), p. 21. 

‘ Reichsgesetzblatt (1890), pp 


German Labor Court Structure 


'For text 


141-162 


THIS ARTICLE ANALYZES THE NEW 
WEST GERMAN LABOR COURT SETUP, 
COMPARING THE PRE-NAZI SYSTEM 
AND CONTRASTING OUR PROCEDURE 





dispute only in case a two-man committee 
had been unable to mediate it 

These councils were soon introduced into 
the Rhineland, which was then under French 
rule, and were retained when that rule ended 
similar “arbitration 
courts” permitted by Section 145 of 
the Prussian Industrial Code of 1845 
by Section 108 of the Industrial Code of the 
North German (June 21, 
1869). During the following two 
some 70 of these special courts were founded 


Local establishment of 
was 


and 


Confederation 
decades 


in major cities throughout Germany 

The Courts Act of 
1890,* transiormation of 
the arbitration courts into tripartite 
neutral chairman. In 


Industrial July 29, 
provided for the 
bodt Ss 
by the addition of a 
1901 ° the establishment of such a court was 
made compulsory for each city of more than 
20,000 inhabitants. The industrial courts 
were supplemented in 1904 by similar com 
mercial employee courts.* 


The 


a complete 


Law of 1926° created 


local and appellate 


Labor Court 


System ol! 
and a Federal Supreme 


stute labor courts 


Labor Court, and expanded their jurisdiction 
to cover practi ally all « mployee s and nearly 


all types of disputes of right" emanating 


‘Act of June 30 Reichsgesetzblatt (1901) 
pp. 249-256 

*Act of July 6 
266-272 

' International Labor Office, Legislative Series 
(1926), Germany 8 

* That is, disputes alleging violation of rights 
that have been established by law or by labor 
agreement, in contrast to ‘disputes of inter- 
est,"" which concern disagreements over the 
terms of a labor agreement that is being 


drafted 


Reichsgesetzblatt (1904), pp 


439 





The author is professor 
of economics at the University of Illinois 





from the employment relationship. In 1934 
the structure was altered to conform to the 
Nazi concept of labor relations by deleting 
reference to the abolished unions and em- 
ployers’ associations.’ After the war the 
four occupying powers, by Control Council 
Law No. 21 of March 30, 1946,” directed 
the re-establishment of the local and state 
labor courts in a form generally similar to 
that provided by the law of 1926." Some 
of the states then special 
mentary acts, but most of them operated 
on the basis of the law of 1926 as modified 
by the Control Council Law. Since the last 
war there has been no Supreme Labor Court. 
Such a court has now been re-established by 
the Labor Court Law of September 3, 1953.” 
This act makes several much-debated changes 
Before analyzing 


passed supple- 


in the previous system. 
I should like to give a brief 
German 
This 


these issues, 
picture of the 
labor courts prior to the recent law. 
description is based in part on my observa- 
tion of a few sessions of several local and 
appellate labor courts during the past year. 
All of the points to be mentioned here re- 
main unchanged under the new law. 


operation of the 


Postwar Labor Courts 


The local and appellate courts usually 
consist of a neutral chairman and two as- 
sessors (partisan or representative members 
who serve as lay judges). The latter are 
appointed for four-year terms by the head 


* The amending legislation is Sec. 66 of the 
Act on the Organization of National Labor (In- 
ternational Labor Office, Legislative Series 
(1934), Germany 1). For text of the Labor 
Court Law as amended, see same Series, Ger- 
many 5. 

” Control Council for Germany, 
zette, No. 5 (March 31, 1946), pp 

"Some significant differences 
subsequently. ’ 

2% Bundesgesetzblatt (No. 57, 
1953), pp. 1,267 and following. 

18 Deutscher Bundestag, Protokoll, 272, Sitzung 
(June 17, 1953), p. 13,489. 
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Official Ga- 
124-127. 
will be noted 


September 4 


Fabian Bachrach 


ot the state department of labor from groups 
that are nominated separately by the unions 
and the employers’ associations within the 
court’s geographical jurisdiction. In som« 
cases, there are four assessors. 

Prior to the passage of the recent act there 
some 200 local labo, 
had “ar 


were in West Germany 
courts.” Each of the 
appellate court and two had courts of thir« 
Some of courts 
of two or more chambers.” In the city 
of Hamburg, for example, the local court 
sat as seven different chambers, while there 


nine States 


instance. these consisted 
‘ 
, state 


were three chambers of the appellate court 


Most of the before thes¢ 


with the 


cases Coming 
application of labor 
agreements or labor legislation. Nearly all 
deal with the claims by individual employees 
that an agreement or law has been violated 
improper 


courts deal 


by inadequate compensation ot 
dismissal. Some 2 per cent of the cases are 
filed by employers seeking to obtain reim- 
bursement for property damage, to force re 
payment of excessive Wage or commission 
advances, to enforce the legally 

period of notice prior to quit, etc.” 


to these courts is normally the final step in 


required 
Resort 


the grievance procedure, though many labor 
agreements in a few industries (for example, 
metals and textiles) provide the alternative 
of eventual settlement by private arbitration 


From observation of a few court sessions 
I! was surprised at the large proportion of 


‘These chambers are sections or divisions 
of the same court, meeting concurrently in 
order to process the cases that arise within 
their jurisdiction. In some instances a chamber 
specializes in a certain type of case, such as 
those involving salaried employees or those 
relating to one industry that is predominant 
in the area 

® H.-J Kauffman and G 
Mueller, Arbeitsfrieden und Arbeitsgerichte 
(Cologne: 1953), pp. 8889. The figure applies 
to cases filed in a few courts during 1949 


Z'nkeisen, H 
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cases that involved primarily a question of 
application of labor law rather than of a 
This situation 
that the principal 


their grievances by 


collective agreement. results 
from the fact 
settle most of 
agreement or by private arbitration, so that 
the court 
that are not 


in part 
unions 
proportion of cases come 
establishments 
agreement \ 


a large 
trom 

covered by a 
factor is that 
controlled by 
States 


small 
labor second 
some subjects that are typi- 
the labor agreement in 
(for example, 


cally 
the United 
and dismissal) are governed largely by law 
third that 
provisions that give rise 
United States 
and seniority) 
labor 


vacations 


in Germany \ reason 1s some 


tvpes of contract 
to frequent disputes in the 


(for example, union security 


are very seldom found in German 


contracts 


An observer who is familiar with American 
arbitration is likely to be startled 


labor court 


Rricvance 
! 


also bv the 
cases involving claims against 


large proportion of 


management 


by workers who are no longer employed 


; t 


This situation results in part from the fact 


cases consist of a claim for dis 
extent it is due 


that 


missal 


many 
pay, but to a large 
to a widespread preterence of the German 
holds true for his 


every 


worker—and the same 


nearly country in 


to withhold claims against 


counterpart in 
Western Europe 
his employer until 
His desire 
results 


after his job has been 


terminated to avoid antagonizing a 
employer 
protection 
the typical 


lesser 
than 
lab« | 


current from his 
discharge 


American 


degree of from 
is provided by 


agreement 


\ third 


impress an 


characteristic that will surely 


observer (especially 


American 


it he has had experience with the operation 


of our emergency tripartite labor tribunals) 
is the conduct of the assessors. In general, 


the conduct of these representative mem 


bers in hearings and in executive-session 


is much less partisan in Ger 
United States. An un 
a National War Labor 
Board meeting would have had no difficulty 
in identifying the and the 


members from the tenor of their statements. 


deliberations 
many than in the 
initiated observer at 


labor industry 


would be much more 
Phere the 
attitude that 


as impartial 


Such identification 
difficult in 


adopts an 


assessor 


Gsermany 
typically can be 
fairly accurately 
or judicial Also, he 
hearings less than his American counterpart 
Only rarely ask a and 
when he does ask one, it is unlikely 


loaded. His 


characterized 
participates in the 
does he question; 
to be 
largely 


active participation 1s 


German Labor Court Structure 


limited to the posthearing deliberations held 


session 


in executive 


several reasons for this differ- 
Perhaps the most obvious 
type of case that 


NWLB 


labor 


Chere are 
ence in attitude 
in the 
Whereas the 
was deciding disputes of interest, the 
dealing only with 
right. In the latter case the 
less latitude for well-grounded deviations of 
limited as to choice 


one is the contrast 


is under consideration 
courts aré disputes of 
officials have 
conclusion and are more 
of a decision that can be logically supported. 
Chus the 

opportunity 


have somewhat less 


than did the NWLB 


conflicting decisions with 


assessors 
partisan 


members to ure 


out departing obviously from the merits 


ot the case 


Ky his reason it might be more appro 
the labor 


privat 


courts not with 


tripartite 


priate to compare 
the NWLB, but 
board of arbitration 
Kven in. this 
attitudes 


with a 
acting on a grievance 
similar 


found, 


Casé comparison a 


contrast of will usually be 
in that the 


arbitration 


members of the 
than 


representative 


board are more partisan 
those on the labor rhis 
attributed in part to the 


American arbitration 


court difference 


closer con 


can be 
tact that 
board between the 


and the 


exists in the 
representative members 


parties to the individual dispute 


instead of being govern 
ho deal with 


by the re 


These members, 


lar ge 


mental appointees w 


ol disputes, are named 
spective to deal 
disputes involving only those parties 
rather 


number 


parties with one or a few 
hey 
tor brief service than 
Not infrequently 
employment is as an official 
company or that appointed 


arbitration board. l 


are appointed 
for a tour-year term 
their regular 
of the 
them to the 


conditions an attitude of judicial detachment 


union 


nder thess 


cannot be and im fact is not expected, 


There are probably other less tangible 
reasons that help to explain the contrast in 


the attitudes of the members 
In the United states 
iIntrequent 
arbitration, whereas in Germany, as already 


representative 
there 


spasmodic use of 


has been only 


and tripartite 


indicated, it has a long tradition of continu 


Moreover, in Germany the posi 


OoOus Usave 


tion of a government official is probably 


held in higher esteem than he re, anda re pre 


sentative member typicall, has more of a 


desire to conduct himself in a manner simi 


lar to that of the chairman 


furthermore, it seems clear that the as 


sessors do not experience the pressure from 
that is 


unions and employers’ associations 


exerted so vigorously in our own country 
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This relative absence of pressure may be 
due in part to the lack of close contact be- 
tween the assessors and the parties that they 
“represent” and to the respect for persons 
who are serving even temporarily as gov- 
ernment officials. A contributing factor 
may be secrecy of the vote in labor courts. 
A dissent is never shown in a decision, and 
it is illegal to reveal any information about 
the court deliberations or the vote. 


For whatever the reasons, it is clear that 
the judicial role of the representative member 
is much more widely accepted in Germany than 
in the United States. The American repre- 
sentative member may well envy the relative 
freedom and independence of his German 
counterpart. 


A fourth aspect of the operation of the 
labor courts that would startle most Ameri- 
can observers is the emphasis placed on 
mediation. A case is normally considered 
at two separate sessions, a preliminary hear- 
ing or mediation session and, if necessary, 
a final hearing or disputes session. At the 
mediation session the chairman normally 
sits alone without the assessors, and the 
parties outline their case and their argu- 
ments and often engage informally in direct 
debate.” The chairman then attempts to 
dispose of the case in some way that will 
obviate a formal decision on the merits. 
One possibility is that the suit should come 
before the regular court instead of the labor 
court. In that case the latter will so rule, 
thus forcing the withdrawal of the case from 
its own jurisdiction.” Occasionally the case 
may appear to be totally without merit, and 
the chairman may seek to persuade the 
plaintiff to withdraw it. In some instances 
the legal explanations by the chairman may 
lead the defendant to recognize his error, 
resulting in a “decision based on admission” 
(a confession of judgment). If either party 
fails to appear, a “judgment of default” may 
be issue? In the great majority of cases, 
however, the chairman seeks to bring the 
parties to a compromise agreement. 


Chairmen differ greatly both in the extent 
and the method of their mediatory efforts. 


"The plaintiff has already indicated briefly 


in writing the nature and basis of his claim 
at the time of filing his suit. 

"A decision of either a regular or labor 
court referring a case to the other jurisdiction 
is binding upon the second jurisdiction. The 
case cannot be remanded to the first court. 

™In both of these cases the chairman will 
technicaily transform the meeting into a dis- 
putes session before making the ruling. 

’” A former labor judge takes issue with me 
on this point. He says, ‘‘It would have taken 
me half the time if I just could have heard 


442 





It is being seriously suggested in cer- 
tain quarters that the work of the 
[National Labor Relations] Board 
be transferred to the established 
courts of the land. . . . | submit 
that any attempt to effect such a 
transfer as this would before long 
find the courts hopelessly inundated 
with unresolved cases and hopelessly 
confused by conflicting decisions. 
What is often referred to as the 
“rough justice’’ of the Board might 
soon be replaced by no justice at all. 

—Philip Ray Rodgers 





An attempt at mediation is required by 
law, but its extent is up to the individual 
chairman. Those chairmen who make the 
strongest efforts at mediation are probably 
motivated by several considerations. In the 
first place, they may feel that a compromis¢ 
will be more satisfactory than a decision 
to the parties and will leave them in a 
less hostile relationship. Secondly, some 
of them may have in mind that by a com- 
promise agreement they can save themselves 
the need for making a difficult decision. 
Thirdly, some are undoubtedly influenced 
by a desire to dispose of the case as quickly 
as possible in order to keep abreast of their 
heavy case load, so that new cases will not 
have to wait too long for a hearing.” Lastly, 
it is obvious that a few chairmen take great 
pride in achieving a high proportion of agree 
ments, and believe that this improves their 
prospects for promotion by the state ad 
ministration or the Federal Minister of 
Labor (with the assistance of the Minister 
of Justice and a judicial selection committee) 
to a higher court. They are probably mis- 
taken in this belief, for a judge’s promotion 
may depend largely on how his decisions 
have fared on appeal to the higher courts 

The techniques employed to obtain agree 
ment are nearly as individual and varied 
as those used by mediators in our own 
country. Almost always there is reference 


the cases, including taking appropriate evi- 
dence, and then handed down a decision.”’ Of 
course, his experience is a better basis for 
judgment than my observation, but it seems 
to me that a judge does not often have the 
alternative that he pictures. The judge is 
obligated to attempt mediation and he usually 
cannot make a ruling without deferring the 
case to a later hearing. Under these circum- 
stances, I believe that a judge will usually save 
time in hearings if his effort at mediation is 
successful rather than unsuccessful, not to men- 
tion the time required to write the decision. 
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to the tact that agreement at this point will 
result in cancellation of court costs (amount 
cent of the claim), 
which otherwise must be paid by the loser 
Often the difficulty 
of obtaining conclusive evidence to support 


ing usually to 3-5 per 


there is emphasis on 
the contentions of the parties and perhaps 
mention of the uncertainties as to the nature 
ot a final decision. The chairman sometimes 
cites legal provisions or relevant court de 
cisions to give the clearer idea 


of the 
(one 


parties a 
strength or weakness of their case.” 
ot the 
sistently used a spe cial gesture to persuade 
a plaintiff claim to 
withdraw his the 


plaintiff a 


chairman whom I observed con 


ill-grounded 
After 


give the 


with an 
case explaining 
precedents, he would 
compassionate smile accompanied by a help 
the shoulders that conveyed 
as clearly as words the idea that “I'd 
to help you if I possibly could, but you see 
you don't 


less shrug of 


love 
what against; just 


you are up 


have a leg to stand on.” 


In cases that appear to have some merit, 
the chairman frequently makes a_ specific 
compromise proposal and urges its accept 
ance by the parties. Since most 
volve a financial claim against the employer, 
the proposal usually consists of a sum of 
It is then pointed out to the plain 
tiff that acceptance would involve little actual 
him would be 
prompt and 
possibility of losing the case and having to 
the court the 
court should rule in his favor, the defendant 
might appeal. If party 
ceptance, but the other refuses, the chairman 
attempt to 


cases 1n 


money. 


loss to because payment 


sure, and he would avoid all 


costs, whereas, even if 


pay 


one indicates ac 
then modifies his proposal in an 
find common ground. 

the time 


of the preliminary hearing fail, the chairman 


If efforts to adjust the case at 


may proceed at once to a disputes session 
and rule on the case, provided the parties 
the hands 
without the participation of assessors; but 
case is dock- 


agree to place decision in his 


this is unusual, Otherwise the 
eted for full 
weeks later, and the chairman reviews with 
the parties 
at that time and what they will need in the 
Even 


hearing some two or three 


what points they should cover 


way of witnesses and documentation 

“This might be regarded as a form of legal 
advice, since the parties in this first instance 
usually represent themselves and do not have 
legal counsel. An analysis of a sample of nearly 
28.000 cases filed in local labor courts during 
1949 indicates that the employee represented 
himself in 55 per cent, was represented by a 
union in 36 per cent, and by a relative or other 
person in 9 per cent. (Work cited at footnote 


German Labor Court Structure 


at the final hearing a majority of the cases 


are settled by agreement 
the 
extent ol 


In appraising the German procedure, 


question at once arises as to the 


inherent in allowing the same pet 


dange I 
in ettect, 


only the 


son to serve both as mediator—or, 


as legal counsel—and eventual arbiter 


the preliminary hearing, of course, 


highlights ot the case are presented and 


conflicts of testimony are unresolved; yet 


the chairman, in formulating a mediation 


proposal, may reach a tentative conclusion 
the merits ot the case lt, tor 
example, he that the 
no valid claim, but he cannot persuade 


that he 


regarding 
believes plaintiff has 
him 
may 


to withdraw it, it is conceivable 


closed mind 


plaintiff 


enter the final hearing with a 


and with resentment against the 


for pressing the cas lf supplementary 
evidence should then throw a different light 
might possibly fail to 


on the case, he grasp 


its signihcance 

Interviews with several chairmen indicate 
Is SOTHIC 
make a 
Never 


most ol 


that a few of them believe that there 
prejudging a and 
conscious effort 
theless, it is my 
the 
unions and employers’ associations 
other 


danger ot case 
to avoid doing so 
that 


officials oft 


Impression 


chairmen, and 


assessors, 
not only 


in Germany, but in several European 


comparable procedures are 
at all in allowing the 


arbitrate a 


countries where 


followed see no danger 


same individuals to mediate and 


dispute 


Che 


forms 


take two 
“Te 


will 


danger, if it exists, Can 
Ihe 
that 


an arbiter to 


there 
lead 


basis 


questions then are 


a danger mediation efforts 


pre judge a & on the 


there a 
will 
the 


of incomplete evidence ”" and “Is 
that the 
arbiter 
little 


tentative 


danger failure of mediation 


prejudice the agamst one ol 


danger in the 


parties ”" 1 see possi 
bility that a 
danger a tai 
tundamentally 
that followed b; the 


quiring 


judgment will en 
The situation is 
from the practice 


NWLB in re 


the submission of prehearing brieis 


decision not 
different 


Was 


chairman 
but his 
to be 


In both cases, to be sure, the 
conclusions, 


likely 


rmation do I 


rorms some tentative 


main thought at this stage 1 


“What 


order to 


further inte need in 


reach aA clear decision?” 


15, p. 122.) Representation of employers by 
their associations was much less frequent than 
representation of employees by the unions, but 
the percentage is not stated (Work cited at 
footnote 15, p. 119.) 

'The term ‘‘arbiter’’ is used in the broad 
sense of anyone who rules on a dispute, whether 
as arbitrator or as a member of a labor court 
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The second danger of prejudice undoubt 
edly does exist to some degree, but it is 
doubtful that it will influence anyone who 
is really fit to assume the role of arbiter 
legion in which a judge 
during the 


The cases must be 
or arbitrator 
hearing a feeling of antipathy toward one 
of the parties, yet ruled in his favor. 


has developed 


It seems reasonable to conclude that 


there is nothing inherently wrong in com 
bining the functions of mediation and arbi- 
Many who strongly 


tration. Americans 


oppose this combination in labor cases think 


nothing of it when a judge attempts pre 
This 


arbi 


liminary mediation in a divorce case. 
that all American 
begin to assume the joint 
It is probably the best 


is not to suggest 
should 
role of mediators. 
policy to provide the service that the parties 
expect. In labor Germany and 
many other European countries the parties 
expect preliminary mediation; in the United 
States in most instances they do not. What 
is here suggested is only that there is 
little, if any, reason for the parties to op- 
pose such a procedure and no reason for an 
arbitrator to refuse if the parties wish it. 


trators 


cases in 


If there were any feeling in Germany 
that their present practice is 
would be perfectly feasible, in the cities 
where there is more than one chamber of 
the local labor court, to adopt the policy 
that the preliminary and fina] hearings on 
a case be held before different persons. Any 
from such a policy would 
probably be far outweighed by the dis- 
advantage that those who are to make 
the decision would have little advance informa 
tion regarding the case.” The disadvantage 
of entering a case “cold” is the greater in 
decided 


unwise, it 


possible gain 


Germany because most cases are 
immediately in executive 
| the hearing and the 
then announced to the parties 
awaiting the subsequent preparation of the 
opinion, In other words, the German emphasis 


allows small oppor 


session at the 
decision is 
without 


close ot 


on prompt decisions 


tunity for posthearing mediation. 
question involved in an ap 
praisal of the 
wisdom of making a preliminary. effort at 


A second 
German procedure is the 
mediation regardless of whether it is made 
by the arbiter or by a separate person. In 
this the German may 
throw some light on the desirability of the 
parties in the 


respect experience 


practice adopted by a few 


2 Any effort to brief them by those who 


attended the preliminary session would of 
course defeat the whole purpose of the policy 
* Recht der Arbeit (1952), p. 385. 
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United States of introducing a mediation 
step in the grievance procedure just before 
the final arbitration step. 

Che first 
question is the 


for appraisal of this 
proportion ol settled 
by mediation. An analysis of some 158,000 
cases handled by the 195] 
indicated settlement in the following ways 


criterion 


cases 


labor courts in 


Disposition Per cent 
\greement 40 

Uncontested decision 17 
decision 1] 
Other disposition 32 


Contested 


\ much 
cently appeared covering the nearly 28,000 
1949 with 15 local labor 
branches.“ From the 
125, the following ap 
distribution of dis 


more detailed analysis has re 


cases filed during 


courts and six data 
presented on 
proximate 


positions has been derived 


page 


percentage 


Disposition Per cent 
Settled by withdrawal 21 
Prior to hearing 11 
During preliminary hearing 
During final hearing 
Settled by agreement 
Prior to hearing 6 
During preliminary hearing 36 
During final hearing 10 
Settled by decision 
Uncontested 15 
Contested oy) 
Other disposition 


Withdrawal of claim hearing 
has been held usually that the 
threat of suit has led the employer to satisfy 
the claim of the employee. Withdrawal at 
any later time usually means that the em 
ployee has been brought to recognize the 
Any settlement by 


before any 
indicates 


nonvalidity of his claim. 
agreement can be assumed to represent a 
compromise between the parties. An uncon 
tested decision is either judgment based on 
error by the employer or a 
judgment by default. In the latter case, if 
the employee failed to 
assume that he has surrendered his claim 

while absence of the employer usually signifies 
that he recognizes the validity of the claim, 
but currently cannot afford to make pay 
ment, Of the contested decisions, 52 per 
cent granted the employee’s claim in full, 
17 per cent granted it in part, and 31 per 


admission of 


appear we can 


* Work cited at footnote 15 The courts 
covered by this study were selected with care 
in an attempt to obtain a fairly representative 
sample. 
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Self-survival, the strongest of human 
urges, compels us to seek and find 
some answer that will save us from 
the full horrors of the atomic age. 

—United Mine Workers Journal 





these in 
the 
estimate 


the claim.” Using 


dications as a 


cent rejected 


basis for analysis ol 

dispositions shown above, we may 

that of all filed 
1949, the worker 
5S 


Satisfaction in <2 


roughly cases with the 


labor courts in obtained 


complete per cent, partial 
satisfaction in 54 per cent and no satisfac 


tion in 21 cent 


Phe 


ranged in chronological sequence instead of 


per 


data shown above may be rear 


by nature of disposition as tollows 


Pe recent 
100 


Time of Disposition 
Cases filed 

Withdrawn before 

\greement 


hearing 11 
reached before 
hearing 
Cases presented at preliminary 
hearing 
Withdrawn during hearing 
Agreement reached during 
hearing 
default 
Decision based on admission 


Decision by 


of error™ 
Miscellaneous dispositions 
Cases presented at final hearing 
Withdrawn during hearing 
Agreement reached during 
hearing 10 


Contested decision Y 


The analysis discloses that 17 cent 
of the filed with the 
came to a hearing. To these might 
added the 10 per cent that were forfeited by 
the Of the 
remaining were settled 
the 
based on 


per 


cases courts never 


well be 
nonappearance ol 


one party 


cases, 71 per cent 


(by mediation or clarification) at pre 
liminary hearing or by decision 
Ort the 
that went to final hearing, 57 per cent were 


settled. differently, 


admission ot error remaining cases 


similarly To phrase it 


88 per cent of all cases initially contested 
settled 
From these figures it 


before these courts were without 


a contested decision 
be concluded 
the 


that the mediation 


labor 


can only 


efforts in (serman courts are 


135 of the work 
weights shown on 


* Derived from data 
cited at footnote 15, 
p. 151 therein 

* This type of settlement and the one above 
it, decision by default, are here listed as settle- 
ments made at the preliminary hearing, al 


on p 
using 


German Labor Court Structure 


remarkably successful The success ot these 
the final 
during the 


striking 


efforts at hearing, after a_ tutile 


etiort 
especially 


preliminary 


session, Is 


1 
nowever, 


then 


It does necessarily 
that 
arbitration w sucl 
United States. Most 


agreements provide tor 


not follow, 


mediation of grievances prior to 


1 


uuld have strikn 


success 


in the American labor 
several steps in the 
the 


exhaustively re 


handling of grievances by 


that the 


parties, so 
been 


taken to 


issues have 


viewed before they are arbitration 
wcedure 1s 


that 
labor 


In Germany the grievance pre 
less elaborate It is probable 
the iss the 
courts have more thi 


Moreover 


Wnors 


typically 
most of ues carried to 
been discussed not 
twice by the 
United States 


departments do not go to 


parties 
grievances in ani 
plants or arbi 


tration, whereas in Germany a considerable 
proportion of labor court cases are brought 
claim an 
Kor both 


assumed that the 


by unorganized employees who 


infraction of some labor law 


of these reasons it can be 


possibilities of agreement have been less 


thoroughly taken 


to the 


explored when a case ts 
Germany than when 
the United 
mediation 


labor court in 
taken to arbitration in 
Nevertheless, a 
American grievance 


justified even if it 


one 1s 


States step tor 


in the procedure would 


be well were successtul 


in a much smaller proportion of cases than 
consensus 


imposed 


is true in Germany Chere is a 
that 


ruling. It is 


to an 
that an 


appointec could otten persuade an employee 


agreement 1s preterable 
conceivable impartial 
invalid Rricvalce where 
management had failed in its” effe 
suasion, and that in 
lead 


union 


to withdraw an 
rts at 
instances lhe 

thie 


Instances, 


other 
validity 
the 
might 


could management to see 


of the claim In both 


etiect on morale ot mutconmnie 


he lar better arbitral 


ruling 
\ second 


desirability of attempting mediation of griev 


criterion tor appraisal of tne 


inces is the quality, rather than the quantity 


of the settlements \s already indicated, there 


agreed 
When 


withdrawal of 


Is a strong 


presvemption that an 
settlement ts preferable to a ruling 
the 
the case by the employee or in a recognition 
the 
ques 
settle 
labor 


the mediation results in 
employer, the quality of 
rhe 
tion arises in the case of compromise 


ments It i be 


f error by the 


settlement is unassailable real 


argued that, since 
chairman, when he finds that one 
appropriate, technically transforms 
the meeting from a mediation session to a dis 
putes session before making the formal ruling 
He is empowered to make these uncontested 
rulings without the presence of assessors 


though the 
of them is 
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court cases involve rights rather than in- 
terests, a compromise is bound to deprive 
one of the parties of full justice. The cor- 
rect answer in a majority of grievance cases 
is “yes” or “no”; any middle ground represents 
a compromise rather than a determination of 
right. Thus, in the typical labor court 
settlement an employee 
from the employer a financial payment that 
is smaller than the amount of his full claim 
My impression is that this type of solution 
would usually be unsatisfactory to the 
parties in an American 
though it is often accepted in cases before 
our courts. It would be difficult to deter 
mine whether grievances that are adjusted 
by the parties prior to arbitration in this 
compromise, 


agrees to accept 


grievance case, 


are often settled by 
that this is seldom the case. 
The union usually 
seem to be defining of 
employer-employee rights, and might gen- 
erally be unamenable to compromise. The 
employer may think that his agreement to 
a partial settlement of a dubious claim 
would only encourage his employees to 
press unjustified complaints in the future. 
Similarly, the union may believe that the 
acceptance of less than the full claim would 
lead the employer to conclude that he could 
benefit financially from a policy of denying 
his just obligations. 


country 
but I suspect 
management and the 


interested in a 


On the other hand, there are many 
compromise may be 
be sound 


grievances where a 
a reasonable settlement. It 
judgment for the parties to 
partial payment rather than to gamble on 
“all or The compromise agreement 
may have the effect on employee 
morale. If the employee loses his case 
before an arbitrator, he may still harbor 
a grudge against his employer and a feeling 
of injustice. If he i 
convinced that his employer has tried to 
pull a fast one and has been taught a lesson 
Neither result is conducive to improved 
relations. 

The 


greatly upon the nature of the case. 


may 
settle on a 


none.” 
best 


wins the case, he is 


depend 
If the 
precise 


prospects tor compromise 
issue involves a dispute as to the 
nature of an occurence or as to the serious- 
ness of an action that merits some kind of 
discipline, there may be sound grounds for 
On the other hand, when the 
two al 
agreement 


compromise. 
one of deciding between 


interpretations of an 


issue 1s 


ternative 


* This conclusion is supported by German 
experience. Whenever it is recognized that 
the parties seek a ruling on a basic question 
of legal or contract interpretation, mediation 
efforts are terminated 
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provision, as in the case of some seniority 
grievances, a compromise settlement may 
be impossible.” 

To urge that German indi 
cates that the parties should try mediation 
before taking certain types of cases to 
arbitration does not mean that the grievance 
negotiations between the parties should all 
be focused on the search for a compromise 
grievances are 


experience 


solution A great many 
settled by the parties without compromise 
after they have been investigated and dis 
cussed thoroughly. The grievances that 
merit mediation are only those few where 
the issue is so close that they are on the 
verge of being taken to arbitration 


Labor Court Act of 1953 


The aspects of German labor court opera 


tion heretofore described have been well 
established for some decades, and there was 
no thought of changing them by the en 
actment of the recent law. During the 
postwar period, there was considerable agi- 
tation, emanating largely from organizations 
of attorneys, to make the procedure more 
was also a widespread 


legalistic.” ‘There 


desire for uniformity of procedure in the 
labor courts of the The 
fundamental reason for the new law, how 
ever, was the urgent need for a supreme labor 
court to resolve the conflicting decisions of 
One appeal was 


various states. 


the separate state courts. 
already possible within each state, and in two 
states (Wurttemberg-Hohenzollern and Rhine 
land-Palatinate) a third-level court of appeals 
existed; but there was no possibility of 
appeal beyond the confines of each of the 
The resulting variations 
especially annoying 


separate states 
in. jurisprudence were 
to companies and unions that operated in 


more than one state. 


The structure of the new Federal Labor 
Court (Bundesarbeitsgericht) is in general 
similar to that of its prewar counterpart 
(Reichsarbeitsgericht) with the chief excep 
tion that it is quite separate from the Fed- 
eral Supreme Court (Bundesgerichtshof), 
whereas its predecessor was a part of the 
old Supreme Court (Reichsgericht) 


The new Federal Labor Court consists 


members of its 
Each chamber 


of a plus the 
chambers (called “senates’’). 
consists of a president, two other judges 


president 


and two assessors. These last are appointed 
* Proposals for this purpose will be discussed 
later 
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for four years by the Minister of Labor 
from a list of nominees submitted by the 
principal unions and employers’ associa- 
tions. All members at least 35 
years old and possess special knowledge of, 
in, labor law and _ social 
must also 


must be 


experience 
The 


four years of experience in a 


and 
have 
low er 


questions. assessors 
had 


labor court. 


In order to preclude inconsistency in the 
decisions of the chambers, there is provi 
for a “large” consisting of 
the court president, the senior (top seniority) 
chamber president, four other chamber judges 
and four assessors. A chamber may refer a 
case to the large chamber fo: decision if it 
from an ruling 
or if the case involves an funda- 

importance in the development of 
jurisprudence. 


sion chamber, 


wishes to deviate earlier 
issue of 
mental 


labor 


regarding th« 
Court 


A fundamental 
organization of the 


question 


Federal Labor 


is whether or not it should be related to the 
Federal Supreme Court. The unions have 


com 
from 


advocates of 
courts 


always been the chief 
plete separation of the labor 
the regular courts, believing that any type 
of connection would increase the similarity 
of operation and of judicial attitudes and 
thus to some extent defeat the basic pur 
pose for the establishment of labor courts 
Others 
that a close relationship would help to keep 


—especially jurists—have contended 
labor court decisions on a firm legal basis 
and minimize the problem of jurisdictional 
conflict 

1926, this 
labor 


In the act of issue was com 
The 
independent, while the 
the old Federal Labor Court were integral 
parts of the corresponding regular courts, 
civil court justices, 


regime, the role of 


promised local courts were 


appeliate courts and 


their chairmen being 
During the Nazi 
the labor courts was greatly 
group 


decrecs on 


reduced by the 


impossibility of disputes and the 


interpretation of the working 


conditions by “labor trustees.” For pur 
poses ot simplification and manpower econom » 
during the war, the labor courts were com 
pletely integrated with the 


Under Control Council Law No 


regular courts 
21 of 1946, 
not only the local labor courts but also the 
state labor courts were completely separate 
1953 act 


new 


trom the regular courts. In the 


this principle is applied also to the 


*A. J. Peaslee, Constitutions of Nations 
Vol. III, pp. 599-648 

“The 1926 Labor Courts Act provided only 
that they be selected by agreement between 


the two state departments 


German Labor Court Structure 


It and the Federal Su 
thei 


Federal Labor Court 


Court seats m 


preme even have 


different cities 

This issue was not actually debated dur 
ing the enactment of the recent law, for it 
Article 96 of 
provides 


had been predetermined by 
constitution,” 
for separate federal courts tor several! 
types of disputes, including labor 
Had it not been for the constitution, 
that the new law would 
Labor Court 
appears that 


the postwar which 


special 
CaSCS 
it seems probable 
not have given the Federal 
complete independence, for it 
one general purpose of the majority parties 
in the enactment of the law was to make 
the labor more like the 
courts. It present 
however, that complete 
erable and that the advantages of special 
only if the 


courts regular 


seems to the author, 
separation 1s pret- 
ization can best be gained 
judges of the labor courts devote full time 


to labor cases 


One of the most disputed parts of the 


new act was Section 18 regarding the ap 
pointment of the local labor court chairmen 
There was widespread agreement that thes« 
chairmen should be appointed by the states 
upon recommendation of the state depart 
ment of labor after conferring with the state 
department of justice and consulting a commit 
tee composed of labor court officials and repre 
sentatives of unions and employers’ associa 
tions.” Nor 
that 
be for a 


was there serious disagreement 


appointments of the chairmen must 


least one year and, 


“tor 


term otf at 


after three years of service, must be 
life.’ ™ The 

rather on the 
eligibility for 
stricted to 


judicial appointment.’ 


debate focused 


as to whether or not 


extensive was 
question 
appointment should be re 
formally 


Persons so qualified 


persons “qualified for 


are those who have passed the bar ex 


amination that is given after completion ot 
3Y% vears of law-school study and an equal 
ine ludes service 


period of internship that 


in various local and appellate courts and 
in the offices of a state's attorney, a gover 
and a umion 


ment bureau, a private lawyer 


or employers’ association 


Che 1926 act required ful] judicial quali 
(excluding, of 
1946 law rs 
judges 
lo« il 


he “persons pat 


fication of all labor judges 


course, the assessors) Lhe 
qualification only of the 
labor courts. In the 


should 


quired sucl 
in the appellate 


courts the judges 

The 1926 act set a maximum term of nine 
years The 1946 Control Council Law set a 
standard three-year term 





ticularly competent on labor matters and 
capable of assuming the functions of judges 
by reason of their former activities, their 
studies or the functions they have exercised 
in employees’ or employers’ organizations.” * 

During the enactment of the 1953 
insistence on full legal training was urged 
by the German Bar Association and em- 
ployers’ organizations and opposed by the 
unions; it was supported by the right-wing 
parties and fought by the Socialists, while 
the Christian Democratic Union (the party 
of Chancellor Adenauer) was about equally 


law, 


divided on the issue 

A brief summary of the legislative history 
the ebb and flow 
The original bill 


of this section will show 
of the contending forces. 
as proposed by the administration” re- 
quired formal judicial The 
Bundesrat (the parliamentary that 
represents the state governments) proposed “ 
that eligibility be extended to include per 
sons with at least five years’ experience in 
giving legal advice on labor disputes and 
in representing parties before the labor 
courts on behalf of a union or an employers’ 
The Labor Committee of the 
Bundestag, apparently by a vote of 14 to 2, 
adopted this revision after deleting refer 
ence to unions and employers’ associations.” 


qualification 
house 


association. 


The Judicial Committee then unamimously 
recommended the rejection of this revision.” 
The Bundestag finally sided with its Labor 
Committee by a vote of 183 to 147." 


The parliamentary debate * included rather 
weak statements of the case for the winning 
side, but excellent presentations of the argu- 
ments for requiring full judicial training. 
Supporters of the committee recommenda 
the requirement of complete 


good rece rd 


tion against 
legal training emphasized the 
made by persons without such training who 
have served as labor court chairmen since 
1946. This not 
Second, they that 


claim was challenged 


suggested appointment 


of untrained labor court chairmen would be, 


infrequent. So far as I can judge, this was 
probably a good prediction. In 
states have in the past followed the policy 
fully qualified jurists, al- 
not been im 


Third, it 


fact, some 
of naming only 
this 
law 


restriction has 


1946. 


though 


posed by since was 
footnote 10, p. 126 

*® Deutscher Bundestag, 1. Wahlperiode, 
Drucksache Nr. 3,516 (June 27, 1952), p. 6 

“ Report cited at footnote 33, p. 39 

* Deutscher Bundestag, Ausschuss fiir Arbeit, 
Kurzprotokoll Nr. 126 (October 1, 1952), p. 7 
(mimeographed). 

* Deutscher Bundestag, 1. Wahlperiode, 1949, 
Drucksache Nr, 4,372 (Schriftlicher Bericht des 
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" Gazette cited at 
1949, 





The truth is that one-half of the 
shareowners of U. S. Steel had 
[1953] incomes of less than forty- 
three hundred dollars a year. That 
was their total income from all 
sources. The pay of the average steel- 
worker in our mills was higher than 
the total income of 53 per cent of 
our stockholders. 

—Benjamin F. Fairless 





claimed that there is still a shortage of fully 
that any 
lawyers should no longer 
At that 


entire 


trained labor lawvers. I believe 
shortage of labor 
present a problem as it did in 1946 

staff the 


now there is 


time it necesary to 
court 


only the need to fill an occasional vacancy 


was 
labor system, whereas 

The basic reason for the desire of many 
legislators to permit, under some restric- 
tions, the selection of chairmen who are not 
“qualified for judicial appointment” was not 
mentioned during the debate by the pro- 
ponents, though it brought out for 
rebuttal by the opponents during the third 
This reason was the widespread 


Was 


reading.” 
conviction that some persons not so quali 
fied would have a fuller understanding of 
the realities of labor relations, and that most 
of the persons who have completed their 
judicial training are likely to have an anti 
make highly 
substantial grounds for 


bias and to legalistic 


There are 


labor 
rulings. 
such a conviction in Germany. The costs of 
legal training and the scarcity of scholar 
ships tend to limit legal study to persons 
had little contact with wage earners 
Moreover, the 
there em 
legal subjects 


who have 


except on vacation jobs 


curriculum of the law schools 


phasizes training in strictly 
with little 
problems. 
that the 

German jurists have no real understanding 
of the problems of the wage earner. For 
the labor problems of the employer, they 
are likely to have sympathy, but, again, no 
real insight. Thus, the fundamental question 
is whether there are enough trained jurists 
to staff the labor courts among the minority 
to whom these generalizations do not apply 


social 
true 


economic or 
probably 
trained 


attention to 
Therefore, it is 


great preponderance of 


and Deutscher 
(June 10, 


Ausschusses fiir Arbeit), p. 3 
Bundestag, Protokoll, 269. Sitzung 
1953), p. 13,290 

* Report cited at footnote 36, 272 
(June 17, 1953), p. 13,505 

*" Report cited at footnote 
pP. 13,290-13,293 

” Report cited at 
pp. 13,486-13, 487. 


Sitzung 
36, 269. Sitzung, 


footnote 36, 272. Sitzung, 
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The opponents of any exception to the 
qualification 


entirely 


requirement of full judicial 
argued that labor law is not an 
separate area of jurisprudence and that the 
chairmen should have a comprehensive legal 
background. They emphasized that the labor 
court already contains two assessors or lay 
labor 


em- 


judges to point out the realities of 


seen by employers and 
ployees, so that it is especially desirable 
that the third member be able to contribute 
knowledge of the law. They 
called attention to the fact that nonjurists 
would have no opportunity for 
to the higher labor courts, where appoint 
ments are limited to persons with complete 
legal training; and suggested that a “blind 
alley” appointment as local court chairman 
would not be accepted by any truly compe 
would at least soon rob him 


relations as 


a thorough 


promotion 


tent person or 
of all incentive for competent job perform 
ance And, finally, among their stronger 
arguments, they pointed out that the excep- 
tion allowed in the bill in favor of persons 
with five years’ experience in giving legal 
advice on labor disputes and in representing 
labor courts precludes 
nonjurist 


parties before the 


the selection of having a 


neutral background 


any 


It is my own opinion that the adoption of 
this section of the bill by the Bundestag was 
The opposition arguments listed above 
I do not doubt that many 
acquire, a 
chair 


unwise 
seem to me valid 
have, or would soon 
high degree of competence as court 
men, but their lack of training 


a handicap in view of the facts that 


nonjurists 
legal may 
remain 
(1) a large proportion of the cases involve 
the interpretation of a law rather than a 
labor agreement, (2) the other court mem 
bers are nonjurists and (3) the parties are 
lawyers in the first 
German jurists 


seldom represented by 
instance Although 
are probably not adequately trained to serve 
sympathetically on labor 


most 


impartially and 
courts, there should be enough exceptions 
This problem would 
disappear if the that 
to broaden the curricu 


to fill future vacancies 


soon few steps have 
recently been made 
lum and liberalize the legal philosophy in a 


few German law schools were widely adopted 


The contained in the act in 
favor of nonjurist appointments is so narrow 
practice much 


exception 


that it may prove to be in 


less significant than it was thought to be by 


the legislators. It seems unlikely that ap- 


will be who 


made of persons 


pointments 
” For an excellent summary of the history 


on this point see H. Herzog, Die Vertretung der 
Parteten vor den Arbeitsgerichten im Deutschen 


German Labor Court Structure 


have long worked for a union or an employers’ 


especially since an effort is 
made to that all 


acceptable to both labor and industry 


association, 


assure appointments are 


that engendered 


was the question of 


A second issue sharp 
differences of 
permitting lawyers to participate in the pro 


local labor There 
that, as permitted 


opinion 


ceedings before the courts 


was general agreement 
by the act of 1926, parties could be repre 
nonattorneys 


sented in the first instance by 


employed by unions or employers’ associa 
There was also no dispute regarding 
before the state and federal 
agreed that on this point 
1926 act. left in effect 
Law, should con 
terms, the parties 


tions 
representation 
courts. All 
the provision of the 
by the Control Council 
tinue in force. Under 
before the higher courts must be represented 
that in the second in 
be replaced by 


were 


these 


by lawyers, except 


may repre 


union or employers’ association 


stance lawyers 
sentatives of 

if these organizations or thei 
case But feelings ran 


use of lawyers 


members are 
parties to the high 
on the issue of allowing the 


in the local court 


In the whole history of the German labor 
courts and their predecessors, lawyers have 
never been admitted in the first in 
The original conseils de prud’hommes 


facilitate 


almost 
stance.” 
excluded lawyers. In order to 
mediation and to save time and expense, the 
principals were required to appear in their 
own behalf lf attendance was im 


possible, they could be 


their 
represented only by 
who also an occupational 


In the 


modified to 


was 
Rhineland this was subse 


a relative 
associate 
representation by 
Through 


were 


quently permit 
relatives or o¢ cupational associates 
out the 
a few local 
lawyers was allowed 


entire nineteenth century there 


only instances where a limited 


appearance of Lawyers 


and judges were among the most vocal 


advocates of this exclusion, partly 
had littl 
small 


because 
lawyers interest in handling cases 


claims aud partly because 
purpose of 


defeated if the 


involving 
it was thought that the 
labor courts would be 


were to become entangled in 


debate 


enactment of the Industrial Courts 
1890, the administration bill placed 
t the Reichstag 
unanimous in inserting a provi 
Again, 
establishment of the commercial em 
1904, a similar 


In the 
Act of 


no limit on representation, b 


was nearly 


sion the exclusion of lawyers 


in the 


courts in administra 


ploy eC 


Reiche und im tibrigen Europa (Berlin, 1934) 


2) 


pp 15-31 











United Press Photo 


This is a big brother to the tiny scale- 
model automobiles which delight 
youngsters, but it has a more serious 
if not more important function. When 
this wood skeleton is complete, the 
workmen will cover it with clay and 
end up with a replica of a full-sized 
car—useful to test new body design 
ideas, among other purposes. 





tion proposal was rejected, although then, 
for the first time, some lawyers protested 
This protest gradually gained strength, so 
that in the passage of the Labor Court Law 
of 1926 lawyers excluded only after 
vehement debate, and by the narrow vote 
of 182 to 158." 


were 


In spite of this lengthy, unbroken tradi 
the recent administration bill proposed 


The Labor 


made 


ton 
the unlimited use of lawyers 
Bundestag 


poimt ot 


Committee of the some 


concession to this 
nitting their use in any 
labor court deemed this necessary in order 
parties 
if one 


view by per 
case in which the 
legal rights of the 
added 
advantage of 
could not 


to protect the 
Was 
take 


other 


whereby, 
this per 
afford to 
court pro 


\ provision 
party should 
mission and the 
the latter could require that the 
vide a lawver for him. Strangely 
when the bill came before the Bundestag in 


enough, 


" Work cited at footnote 40. p. 41 

* Deutscher Bundestag. Protokoll, 269. Sit- 
zung, pp. 13,285-13,286. From the point of view 
of employee earnings, 300 DM is equivalent to 
$300, since the hourly rate of a German worker 
in marks is about the same as that of his 
American counterpart in dollars. In terms of 
general purchasing power it is roughly equal 
to $100 (For more precise purchasing-power 
estimates, see M_ Gilbert and I. B. Kravis 
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l abor 


amend 


second reading, the chairman of the 


Committee presented a “compromise” 
ment extending the cases in which lawvers 
to include all that involve 
DM or more.” (All 
well as that 
an important legal question, can be appealed 
to the The amend 


ment permitted representation of 


could participate 
a claim of 300 such 


lesser ones involve 


cases, as 


higher courts.) sane 
workers 
also by reli 


The 


ment was approved by an uncounted mayority 


not only by the unions, but 


gious employee associations amend 


from the right-wing parties and the Christiat 


Democratic Union with one minor change; * 


it constitutes the final outcome of this 


bitterly contested issue 


It can only be surmised that the amend 


“compromise,” but 
Weimar Re 


were 


ment represented not a 
“deal.” During the 
1920's. 


principal 


rather a 


public of the German unions 
national fed 
Liberal 
been 
federa 


many 


into three 
Socialist, 


divided 
Christian and 


they 


erations- 
In the 

merged nonpolitical] 

tion. There is strong that 
Catholic officials, as well as other groups, 
have been trying to split the German unions 
These efforts 
by workers and 
of denomination 
lation, additional groups are 
perform what has been an important union 
function, and the incentive for some workers 
union has been substantially 
will be interesting to see to 


postwar period have 


into a single 


evidence 


have been strongly resisted 


union officials, regardless 
But now, by novel legis 


permitted to 


to yon a 
diminished, It 
what extent church officials will be able te 


persuade their parishioners to use these reli 
than the unions to 


gious associations rather 
represent them before the labor courts 

\ summary of all the major arguments 
during the 


lawvers cannot be 


vears on the issue of 
included 
raised i 


advanced 
representation by 
Only the principal points 
will be mentioned 


here 
the Bundestag debate 


The conservatives who favored the un 
labor 


law has become increasingly complex. They 
that the expanding jurisdiction ot 
} 


courts leads to less mediation and 


limited use of lawvers argued that 
claimed 
the labor 
more judicial 


doubtful validity, since 


} 


rulings. This point is ot 


the analvsis of case 


disposition presents d above indicates that 
An International Comparison of National Prod 
ucts and Purchasing Power of Currencies (Paris 
1953), p. 117 

“In the third reading 
associations’ was rephrased in somewhat 
broader terms An effort made at the same 
time to obtain for such associations participa 
tion in the nominating of assessors was de 


feated 


employee confessional! 
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A working woman living with her 
family in New York City in September 
1953 needed $2,521 a year, or over 
$43 each week, to support herself 
adequately, meet income tax pay- 
ments, and save for emergencies and 
old age, according to the seven- 
teenth annual survey of living costs 
made by the Division of Research 
and Statistics of the New York State 
Department of Labor. 





mediation is still as prominent as ever in 
operations. The 
that it is 


to deny unorganized workers and employers 


labor court conservatives 


iurther contended discriminatory 


who are 


their re 


the use of a lawyer when those 


organized may be represented by 


may be some 
On the other 
that the 
imbalance in 
the 
unorganized, thie 
both 
Democrats, in urging the ex 
that their ad 
very purpose ot 


spective organizations. There 
validity to this 


we I] be 


point hand 


if may claimed situation 


seldom leads to any single 


case, since in a case where worker or 


thie employer 1s 
true of 


Salli¢ 1s 
usually 


Phe 


clusion of 


parties 
Social 
argued 
deteat the 
courts by 


lawvers, 
mission would 
the labor 
duration of cases 
with the 


reduce th 


increasing the cost and 
The conservatives countered 
that it 


employees because 


amazing contention would 


costs to the 
an occasional lawyer's tee would be less 
dues. Of 


fact 


expensive than continual union 


course, this argument overlooks the 


that unions have other functions than legal 

presentation of their members, but it does 
reveal the probable hope of thy 
that their proposal would 
decline ino uniom membership 
that the 

fall 


because 


repre 
conserva 
result in a 
The 
burden of 
heavily 


tives 
con 
servatives also claimed 


would not very 
the 


attorneys’ 


lawyers’ fees 


on any contestant, general 


principle that the loser pays the 
fees of both parties does not apply in the 


labor courts 


Phe 


that admission ot lawyers would reduce the 


Social Democrats turther contended 


possibility of successful mediation, because 


the principals would less often be present, 
court discussions would put more emphasis 
offers 


compare 


rights, and compromise 
would 


original 


on legal 
deducting cece 
less the 


Chev also pointed out that all cases involv 


atte! legal 


favorably with claims 


Ausschuss fiir Arbeit 
(‘September 30, 1952) 


‘* Deutscher Bundestag 
Kurzprotokoll Nr 125 


pp. 7-8 


German Labor Court Structure 


mnportant 
appealable and _ that 
both of the 


Hg a significant sum or an 


principle of law are 


the parties can use lawyers in 


higher courts 
chairman ot 


his 


report of 


Ihe Christian Democrat 
the | abor 


“compromise” 


Committee, mm supporting 


amendment the 
(the which 


his own committee substance of 


report was precisely what he had himself 


proposed in the committee session),“ urged 
of lawyers in appealable cases 
find 
the 


ishandling 


that the use 


in the first instance would avoid their 


ing themselves at a disadvantage in 
higher courts because of possible n 


This 


there 


of the case would be a very strong 
limited re 
fact the 


app llate 


argument 1 were only a 


view of the case on appeal, but in 
case 18 argued de novo before the 
court 

The Democrats 
argument they failed to 
the practical difficulty of applying the 
Phe 


claim 


Social overlooked = an 
emphasize 
pro 
that 


when 


basic difficulty 1s 


often 


posed measure 
the 
be determined 
but 


a lawver, it 


value of the cannot readily 


until the completion of the 


case, now, if either party wishes to use 


must be decided at the outset 


whether the case involves more or less than 


DM." 


cannot 


300 Many cases contam issues that 


readily be measured in monetary 


necessary for the court 


This 


costs 


terms, so that it 1s 
issues value 
the 
did 
conclusion of the caa¢ 


after the 


to set a value on these 


affected only court and 
so that it 
the 


mstance, 


formerly 


appealability, not need to be 
specified until 
hirst 


thoroughly 


in the court Ww 


the case. Now it 
to set the 
lo do this ; 


} 


informed on 


will often be necessary value at 


the outset of the case accurately 


will often be a practi al ility I 
if all of the 


amount to 


HWNposst 
claims are strictly financial 
300 DM oy 
ible that the 

drawal ot claims will eventu 


bring the 300 DM It 


difficulties of differentiating be 


clearly more 


outset it is quite pos 
some of the 
ally value below 
view of thre 
seems probable 


tween cases in advance, it 


that the use of lawyers should be either 


prohibited or unlimited 
that in ny ov 


the exclus:ot 


It is already clear n opinion 


arguments tor continuing 


lawyers in the local courts are mucl 


against it I believe 
that has 
of admitting them to a limited extent 
benefits that 


tablishment of 


stronger than those 
that the 


has change just heen 


mac 
have 


somewhat reduces the 


derived from the « separate 


labor court 


" Recht 
pp. 101-102 


der Arbeit VII 3 (March 1954) 
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A third issue that engendered consider 
able differences of opinion was the question 
of the relative authority of the Ministeries 
of Labor and Justice in the administration 
and supervision of the courts. The 
1926 law provided that most of these func- 
tions should be performed by the Ministry 
of Justice in agreement with the Ministry 
of Labor. The Control Council Law of 1946 
issued by the four occupying powers put the 
courts the exclusive administration 
of the state labor authorities. The admin 
istration bill for the act of 1953 proposed 
that the decisions be made by 
the Ministry of with 
the Ministry of Justice. 
on whether the Ministry of 
consult with or obtain the approval of the 
Ministry of Justice. The final outcome was 
the requirement of approval in some cases 
consultation im others. On many im 
decisions, such as the selection of 


labor 


under 


necessary 
Labor in agreement 
The debate centered 


Labor must 


and 
portant 
judges, the Justice Ministry does not have 
a veto, In general, the legislators showed 
an understanding of the administrative diff 
culty of reaching a joint decision and of the 
need for a close relationship between the 


labor courts and the organizations repre 


senting employers and employees. 

The only that 
extensive debate was the rejected proposal 
of the Social Democrats that the assessors 
on the Federal] Labor Court be chosen, like 
the other members of the court, by a judi- 
than by the 


other issue gave rise to 


cial selection committee rather 
Minister of Labor from among those nomi- 
the unions and employers’ asso- 


nated by 
It was argued that the latter method 


c1mtions 


would be unconstitutional, but apparently 
the basic motivation a fear that the 
Minister of Labor might be guided by 
political considerations. The debate focused 
largely on the extent of the similarities and 
dissimilarities between the judges and the 
assessors and other technicalities that cannot 
be considered here. My own that 
the limitation of appointments to persons 


Was 


view is 


nominated by the organizations is an ade 
quate safeguard against political influence 

In reviewing the debates and noting then 
concentration on the issues of legal training 
of the local court judges, the use of lawyers 
in the local courts and administration of 
the courts, it is clear that the central theme 
of the disagreements was entirely a differ 
much the 


from. the 


lab« ” 


civil 


ence of opinion as to how 


courts should be distinct 


criminal courts. On all these issues the 
Social Democrats voted almost unanimously 
for differentiation, while the right-wing par 
structure 


broke 


conservative 


ties favored a more legalistic 
Many of the Christian 
their coalition with the 


success of the Socialists 


Democrats 
from 


parties, so that the 


varied, depending on the number of thes« 


votes that they could swing. In my opinion 


they won on the issue where they were 


iost on the where they 
right. But 
that these issues were less important 
than they seemed. It be that 


without full judicial training will seldom be 


wrong and issue 


perhaps experience will 


were 
show 
may people 
appointed as local court chairmen and that 
lawyers will be used much less frequently 


[The End] 


than is now allowed 


GUARANTEED ANNUAL WAGE 


A corporation pays its executives by 
the year. 

It pays rent by the year, and interest 
on its indebtedness, and other expenses, 
by the year. 

A corporation pays for its machinery 
and equipment, whether it is in use, or 
whether it is standing idle. 

Only its workers are expendable. Only 
when it comes to the.employes does a 
corporation cleave to the “water faucet” 
theory. That is, that workers are like 
water in a faucet, to be turned on when 
needed, turned off when not needed, but 
remaining always available for the em- 
ployer’s touch. 


is on the job 
Rent or 
met 


But whether a worker 
or not, his expenses keep on 
home must be 


have to be fed 


payments on the 

The kids 
clothed. 
appliances, on insurance, must be met 


wife and and 


installments on the car, on 


If the executives and 
supervisors get income the year-around, 


the workers have the same right. 


And that 
and demand for, the guaranteed annual 
wage. IUE-CIO need and 
must have, job security and steady year 
The way to get it is to 
annual 


corporation's 


is the basis of our need of, 
members 
around income. 


press tor a guaranteed 


IVUE-CIO News. 


ware.— 
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Decisions of Courts and 
Administrative Agencies 








T HE LONG TRAIN of litigation in 
volving a problem in federal-state juris 
diction over labor disputes ground to a 
halt last when the United States 
Supreme Court decided that a federal dis 
trict court employer 
to take 
tion against a 
Mr. Justice Douglas delivered the 
opinion in Capital Service, Inc. z 
Mr. Justice Black 
and Mr. Justice Jackson took no part 
in the 

The about as involved as 
a labor dispute can get. In 1949, the Bakery 
Workers Union asked Capital Service, which 
bakery in 


nition as exclusive bargaiming representative 


month 
properly torbade an 


State court myune 
boycott 
Court's 


VLRB.' 


Opin 


advantage of a 


union secondary 


dissented without 
On, 
decision ot the 


consideration 01 case 


controversy 1s 


operates a California, for recog 


of its employees \ consent election was 


NLRB. The 


and the union 


conducted by the union lost; 


68 votes were cast, received 


only 15 

In 1952, the Bakery Drivers 
organizing activities and picketed retail out 
handle the 
alter 
The employer’s busi 
em 


rene wed 


which continued to em 


bake ry 


to do SO 


lets 


goods having been 


ployer ’s 
asked not 
ness suffered, and, in 


some instances, 


ploye es of pi keted retailers refused to cross 
the picket lines 


Capital Service countered with two moves 


against the picketing union. On February 


18, 1952, the Superior Court of California 
was asked for an injunction; it was granted 


on April 72 On February 21, unfair labor 


125 LABOR CASES © 68,400 

2 Capital Service, Inc. v 
Union No, 276, 21 LABOR 
Super. Ct., 1952) 

‘Garner v. Teamsters, Chauffeurs and Helpers 
Local Union No. 776, AFL, 24 LABoR CASES 
1 68,020, 346 U. S. 485 (1953) 

*NLRB v. Capital Service, 
CASES © 67,010 (DC Calif., 1952) 

5 LeBaron v. Bakery Drivers Local Union No 
276, 21 LABOR CASEs ° 67,011 (DC Calif., 1952) 


Bakery Drivers Local 
CASES ° 66,865 (Calif 


LABOR 


Inc., 21 


Labor Relations 


agaist the ui 
Kel 
uurt injunction, the 


with the 


charges were filed 
ion with the National Labor 
Satisfied with the 
dropped his 
The 
formal 


practice 
tions Board 
state ce 
employer charges 


NLRB 


sued a 


(,eneral Counsel, however, 1s 


complaint against the union, 
tederal dis 
1O(1) 


also asked the 


mnjunction m a 
section 


applied for an 
court in accordance with 
oft the 
district 
taking 


trict 


tederal labor act, and 


court to enjoin the employer trom 
advantage of the state court myjunc 


that the NLRB had 


under 


tion on the ground 


exclusive jurisdiction over the dispute 
rmed by the | 


Supreme Court in the 


the doctrine later aft nited 
states 
that 1s, 


the exclusion of the 


Garner case, 
field to 


myunction 


emption of the 
state Vhe 
2 1952" 


federal pre 


vranted on June and on the 


the court 


Was 


same day enjomed the unton’s 


secondary boycotting 


ught review of the fed 


stricture by a 


Ihe 
eral court 
United ourt ot 
Ninth Circuit for a 
The 


employer 


employer sé 
request to the 


Appeals lor the 
of the 


States 
stay myunction 


against it motion to stay was denied 
Next the 

mandamus, 
the Ninth ¢ 
holding that the 


erly enjoined enforcement of the 


writ) ot 
Finally 
decided the case on its 


prop 


asked lor aA 
which also was denied 
ircult 
merits, federal court 


injunction.” 


The case next went to the United State 


certiorari Its decision 


down May 17 
d to the 


Supreme Court on 


was handed Review of the 


case was limite following question 
NLRB v. Capital 
CASES © 67,082, 198 F 

* Capital Service, Inc, 1 
Court, 22 LABOR CASES 
(CA-9, 1952) 

*Capital Service, Inc 1 NLRB, 22 Lapor 
CASES ° 67,394 (CA-9, 1953); Capital Service, Inc 
’ NLRB, 23 LABOR CASES 67,615, 204 F. (2d) 
848 (CA-9, 1953) 


Service, Inc., 22 LABO! 
(2d) 20 (CA-9, 1952) 

United States District 
© 67,083, 198 F. (2d) 18 





“In view of the fact that exclusive juris 


diction over the subject matter was in the 


tjoard (Garner v 
S. 485), could the 


National Labor Relations 
Teamsters Union, 346 U 

Federal District Court, 

the Board, enjoin Petitioners [the employer] 
from enforcing an injunction already ob 
tained from the State Court?” 

The clear answer of the Court: Yes. The 
district court had jurisdiction to decide the 
was a 
under 


question because the controversy 


action or proceeding” arising 


“regulating commerce.” 


“civil 
an act of Congress 
There was only one stumbling block. Sec 
2283 of Title 28, United States Code, 


prov ides as follow s 


tion 


“A court of the United States may not 


grant an myjunction to 
a State court except as expressly authorized 


stay proceedings in 


by Act of Congress, or where necessary in 
aid of its jurisdiction, or to protect or effec 
tuate its judgments.” Mr. Justice Douglas 
pegged his decision on the clause “where 
necessary in the aid of its jurisdiction.” 
The district court, he said, would have 
limited in deciding the Section 10(1) injune 
unless it had 
interfering 


been 


union 
from 


against the 
State court 

“To exercise its jurisdic 
concluded, the 


tron suit 
restrained the 
in the dispute 
freely and 


district 


fully,” he 
court had to “remove the 
When it did so, it 
“where necessary in aid of its jurisdiction,” 

The Ninth 
affirmed. 

(For background material on the Capital 
Service case, see Petro, “The Capital Service 
Saga,” 4 Lapor Law JourNnat 534 (August, 
1953), and Gilbert, “The Capital Service 
‘Saga’—Fact or Fiction?” 4 Lapor Law 
JourNAL 659 (October, 1953).) 


tion 
federal 
acted 


” 
state decree. 


decision of the Circuit was 


Supreme Court Settles 
RLA Jurisdiction Spat 


right to decide 


“national im 


\ federal has no 


whether a_ railroad 
scope” for the purpose of determining whether 


court 
union is 
it is entitled to bargain for a union shop 
contract under the provisions of the Railway 
Labor Act. Authority for determination ot 
the issue is exclusively in the National Railroad 
Adjustment Board, since it is one concern 
ing a union contract and not a constitutional 
question, according to the three-judge dis 
trict court ruling United States 
Supreme Court athrmed per curtam in Johns 
Baltimore and Ohio Railroad Company, 25 
May 17 


which the 


« 


LABOR Cases € 68,401, decided 


454 


on application of 


Originally, the case was brought betors 
one federal district court judge. He deter 
mined that he did not have jurisdiction 
The three-judge court was then convened 
It sent the case back to the single judge on 
that “no substantial constitu 
is presented requiring the 


the ground 
tional 
action of three judges.” 
that the Supreme Court 


question 
It was this decision 


has now affirmed 


The constitutional issue was at the heart 


of the case as decided by the district court 
It found that it had authority to determin 
RLA 
in question only if constitutional questions 
which had to be 


the entorcement 


the constitutionality of the provision 


were squarely presented 
determined to dispose of 
and if the 
forcement of the act 
did not fall within the 
It was pointed out that administrative remedies 
before the NRAB had not 
More of the same.— Substantially the same 
involved in 


suit Suit Was one to restrain en 
‘The case as presented 
said 


rule, the court 


been exhausted 


question another case cd 
cided the same day by the United States 
Court of Appeals for the Seventh Circuit 
United Railroad Operating Crafts v. Pennsyl 
vania Railroad Company, 25 Lapsor Cast 
{ 68.399. It was decided there that the RLA 
confers exclusive jurisdiction on the NRAB 
to decide all disputes between carriers and 


Was 


their employees “growing out of grievances 
or out of the interpretation or application 
of agreements concerning rates of pay, rules 
dispute as to 


“national in scope” and 


or working conditions.” <A 
whether a union is 
that reason membership in it 


union 


whether for 
satisfies the requirements of a shop 
contract entered into between a carrier and 
another union to the act 
the interpretation of that contract. In view 
tf the NRAB’s exclusive jurisdiction to de 
termine a dispute, the trial court (in 
25 Lapor Cases 9 68,118 (DC Ill, 1953)) 


entertaining a suit by the umon 


pursuant involves 


such 


erred in 
which claimed to be “national in 
In determining that the 
unfounded, the trial court exceeded its power 
said that the court had 
because the union mak 


scope 


union’s claim was 


It could not be 
jurisdiction merely 


would be at a disadvantage 


ing the claim 
before a board composed in part of repre 
sentatives ot The 


proper method to remedy that situation, the 


rival labor organizations 
court said, would be for the union to seek 
representation of the NRAB in the manne: 
outlined in the act 

The 


court with instructions to expunge the decree 


cause was remanded to the district 


dismissing the complaint for want of equity, 


and to enter a decree dismissing the com 


plaint tor lack of jurisdiction 
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Wage Ceiling Violators 
Still Subject to Penalty 


The statutory established by 
World 


Korean conflict authorized 


machinery 
(ongress to 


War Il 


the President to apply administrative action 


to the enforcement of its 


reese Waves 


and the 


during 


provisions, the 
Court decided May 24. More spe 
cifically, the Court decided that the National 
kntorcement continue to 


Supreme 


Commission may 


inquire into violations of wage orders issued 
Production Act of 1950, 


control ot 


inder the Defense 


though the 


even Wakes and sal 


aries was suspended on February 6, 1953, 


and provisions in the act authorizing cor 


April 30, 
lircraft ¢ 


trols terminated on 1953. The casi 


s Allen v. Grand Centra 


ASES © 68.407 


ompan 
> LABor ¢ 
Whe decision 1s because ot thre 


had 


million 


important 


stakes involved hie employer 


Vage payvinents ot about $5.5 


luring the period under scrutiny, includin 


about $750,000 alleged to have been m ex 
vave ceilings. One of the penalties 
he might be subject u the allega 
sustained ts disallowance 
million as a business cost mm com 
the company’s tederal meome 


period covered 


taxes 
iddition, thre aliclity 
already made 
t and its World War Il 


estior The ¢ 


ances 


problen ny thie 


100.0000 procees 


disallo 


S30 O00 00 
1947 
December 29 


hsallowance 


ances ot 
’ February 
ictober 3, 1942 
33 Cases, resultin 
$19,018,820.19, were has | by t vil 
i \\ al | aby I | | row Ja 
1946, to lanuar\ 30.071 cases 
$11.822 609 


Wages Hours 


Vcore 


handled 


ilization 


National 
\ hile 


violation or 


\W AR ¢ 


many 


by the Stab 
Board 


resulted in 


Cases 


findings of no were 


closed without penalty or disallowance, many 


others were terminated with disallowances 


either by consent or after hearings Phere 


were 282 appeal cases processed by the Na 
although the controls 
1946 by 


entorcement 


tional Boards, and 


vere terminated un November 


Executive Order . the activi 


| 


ties, based on earlier violations, were carried 


on by the Department of the Treasury until 


1949.” 
Phe company, alleging 


National 


would CAUSE 


proceedings ot the kntorcement 


(Commission irreparable harm 


asked tor and received an injunction ft 
Cahitornia Thre 


that 


a tederal district court im 


tederal yovernment 
all the tax 
ot prior 
the | 
aside the myunction Tlic 
demed. Vhe 
tive rehet 


Production Act 


sicient 


apparently teartul 


money received Irom assessment 
isked 


Supreme Court to ct 


penalties wi im jeopardy 


nited States 
request i 
district ce based if rrp juric 


m the theo Detense 





on our part to rule these until afte: 


the required administrative procedures have 


upon 


been exhausted.” 

The constitutional objections were that 
the act and proceedings which had been and 
were proposed under it violate (1) the Fifth 
Amendment by depriving the company of 
property without due process of law; (2) the 
Sixth or Seventh Amendment by depriving 
it of the right to a jury trial; (3) the Eighth 
Amendment in authorizing excessive fines; 
(4) Article I, Section 9, by authorizing an 
direct tax; (5) Article I, 
delegation of legis 


unapportioned 
Section 1, by improper 
lative power to the Executive; and (6) the 
Tenth Amendment by attempting to legis 
late on matters reserved to the States. 
Apparently, there is a good chance that 
the Court will consider the case for a third 
time if the administrative proceedings are 
carried through by the NEC and the com 
pany is subjected to a penalty. If the com 
is found not to have violated the act, 
will 


pany 


the controversy have, of course, be 
come moot. 
which 


Com 


many other cases in 
action of the National Enforcement 
mission has been held up by district court 


of these, 


There are 


injunctions. A discussion of some 
and the problems they involve, appears in 
“Wages and Hours” for August, 1953, at 
page 570 of the JOoURNAI 

The millions of dollars collected by the 
in tax disallowances under the 
removed from danger, but 
is still possible that 


government 
act have been 
only temporarily. It 
the Court may one day 
unconstitutional on the grounds stated above, 
or one of them, and 
whether all those who have been penalized 
since 1942 are entitled to their money back 

One government was 
caretul to Grand Central 
whos« 


declare the act 


raise the question 


curious thing the 
establish in the 
case was that the 
handling of the case was interrupted by the 
still authorized 


and ready to conduct the 


Blind Flying 

\ recent 
by the Secretary of Labor against employ 
wages due workers under the Fair 
Labor Standards Act — Mitchell v. Floyd 
Pappin & Son, Inc., 25 Lapor Cases § 68,358 
(LIC Mont., 1954). 

Some unusual factors were present in the 
case. The employer, a Montana sand and 
gravel dealer, operated under an oral col 
lective bargaining agreement with a union 
which, in turn, had a written agreement 


456 


hearing officer 


injunction was available, 


hearing 


case adds a new twist to suits 


ers tor 


with a state-wide contractors’ association 
The employer had never seen a copy of the 
agreement, but took the word of local union 
officers as to its contents. This turned out 
to be costly; the employee involved in the 
case was mistakenly overpaid $706.94. Para 
doxically, the same employee contended 
that he had been underpaid in that he was 
not compensated for overtime worked as 
required by the FLSA. He protested to the 
proper authorities, and suit was brought by 
the Secretary of Labor to recover $686.12 
for the underpayments plus interest 


and costs. 


wage 


The employer filed his counterclaim for 
the $706.94 under Rule 13 of the Federal 
Rules of Civil Procedure. The government 
protested that such a counterclaim was not 
proper without the consent of the govern 
ment. This raised the question as to whether 


the real party in interest was the govern- 


ment or the aggrieved worker. 

It was decided by the court that the suit 
was one brought by the United States, that 
the real party in interest was the Secretary 
of Labor, and that a judgment in favor of 
the plaintiff would be payable to the Treas- 
urer of the United States and the employee 
would have no right in the award until he 
actually received it 

The 


lowed. 


counterclaim was, therefore, disal 


The emplover in this case appears, so far, 
Equity would 


It should be 
the dilemma 1s 


to be a double loser seem 
to have gone out the window 
remembered, however, that 
largely the employer’s own doing. Attempt 
ing to operate a business enterprise under 
one has 


kind of 


eventual 


a collective bargaining agreement 
dangerous 
that 


Perhaps he is for 


seen is the most 


would 


never 
blind flying. It 
trouble was inevitable 
tunate that the amounts involved are 


seem 


rela 


tively small. 


Pilin.y Pelion on Ossa 


In Greek mythology, the giants, attempt 


ing to attack the lofty Olympians, piled 
three mountains atop one another—Pelion, 
The United States Cir 
cuit Fifth Circuit 
refer to this prodigious achievement recently 
An unskilled Alabama, having 
authorized his employer to pay out 
than half his to creditors 
three-year period, tried to collect the amount 


Olympus and Ossa 
Court for the saw fit to 
laborer in 
more 
wages over a 
was 
Sec- 
1940, 


so paid again, on the ground that he 
entitled to such dual payment under 
tion 201, Title 39, Alabama Code of 
which provides as follows 
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‘All assignments hereafter made by any “With commendable 


person of salary or wages, to be earned in industry and tl 
the tuture, shall be absolutely void Phe | parties | hat 
provisions of this section shall also apply authorities 
to orders given by employees covering the I pt il. Vie ed 


} ] 
whole or part of tuture wages tor a dialectica 


orker’s attempt to have his debts i 
or him and keep his wages too was — thet 
interesting but futile He lost his suit o1 quire Viewed, however, 
trial, and again on appeal to the Fifth Ci term is used and understoo 
cuit, in Lethonia Stephens v. United Stat and generally, 
Steel Corporation, 25 LABor Cases § 68,393 and in the light 
From February 14, 1950, for about three the controlling 
years, he worked under an arrangement by appeal presents 
which the employer paid all his debts, giving ing will be gainec 
him in cash the difference between what he uur part 
owed and what he earned During the “Indeed wit 
period, he worked a total of approximately worthy of a stror 
3,540 hours, an average of under 23 hours ployee’s] counsel, in an origi 
per week For this work he received for sixty-five and a reply briet of t 


himself, his wife, his mother and his 11 pages, citing literally hundreds 
children, food, clothing, houses rent, medical, and discussing and quoting iro 
hospital and dental care, insurance, chat many of them, has in a prodis 


, 
itable contributions, union dues repayment piled Pelion on Ossa and rivaled tl labors 


of loans and payments on the purchase of a Of Hercules in an effo show that since 
home All of these payments by the employer Sec. 201 of Title 30 of the Code ot Alabama 


were made at the employee’s request. In ad of 1940 declares void all assignments of, o 


dition, he received six paid holidays eacl ear orders given by, covering future 

three weeks’ paid vacation each vear, nearly waves, the defendant acted wrongtully in 

$100 a month in cash, and severance pay recognizing and acting upon them as thougl 

h Wer alid.”” 

Phe record showed the following they were valid ' ; 
In affirming the denial of t employee's 


1 , 2 3 : } } 
Cash (including advances) $3,396.68 claim. the court ruled that the Alabama 
Deductions statute did not apply, because ie assign 
1. Federal taxes ments objected to were not executory. Counts 


Garnishments in the complaint charging violations of the 
Debtor's ( l Fait Labor Standards Act were dismissed 


ments because the two-year tatt # limitations 


th t re id | 
Insurance payments in the act had expired, and bee: 


| nion dues record showed no violations of the 


Community Chest and Phe court pointed out that the ation 

Red Cross ? Ve l me where | é horizations were 

House rent 109.2 val a system \ ie employer 
compels the employe vatromize compa 


House purchase pay ! 


ments 156.58 owned commiussaries, hospitals or medical 

Mercantile stores RO] 75 . which the employer makes a 
Medical fee payments 36.95 pront 

11. Hospital 160.53 “In the stances disclost 

12. Lost badge 5() record,” t urt concluded, “thi 


pring iple Ss 


] 


13. Credit unton 756.69 
! 
Satety shoes 332.12 principles 


recovery sOoug 


ry ; 
Potal deductions It is affirmed 


otal of cash pay Canadian Pay Big in 1953 


ments and deductions $7,680.40 , 


( anada’s labor mcome rea he« 
Despite the above apparently generous high in 1953; 

payments, the worker sued the employer $11.653 billion 

for $100,000. The Fifth Circuit character 1952's $10.743 

ized the effort of the attornevs in th ast 


in the following language 
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Taft-Hartley Changes Die 


Taft-Hartley 
President, 


Nearly everybody wants the 
Act amended. This includes the 
Senators and Representatives on both sides 
of the Republican Party, the 
Democratic Party, organized and unorgan 
ized labor, organized and unorganized man 


aisle, the 


agement, large and small business, and an 
public. Vol 


compiled by 


unmeasured portion of the 
uminous have 


Congressional committees, incorporating the 


records been 
opinions and recommendations of scores of 
interested parties Hundreds of studies 
have appeared in print in the press and in 
professional journals, 


It now appears that all this activity has 
come to nothing, at least for the present. It 
is generally agreed that the Ejighty-third 
Congress will do nothing to amend the con 
troversial statute. ‘The trouble is, of course, 
that there is irreconcilable disagreement as 
to how the law should be altered. 


The critical date May 7, 
place was the floor of the United 
Senate. Debate on the amended Smith bill, 
S. 2650, had been going on for a number of 
days. Vhe Democratic minority on the La 
bor Committee had blistered the majority in 

in which the 
The following 
Senator Liste 


and the 
States 


Was 


a report protesting the way 
bill had been fashioned 
statement, in the 
Hill of Alabama, summarizes the minority 
attitude 


words of 


“We oppose the passage of this bill and 
recommend that it be recommitted because 


“1. The bill was reported by using steam 
roller tactics that constitute a flagrant disre 
gard for essential and long-established Senate 
committee practices and procedures. 

“2. Basic 
sponsibilities in 
been ignored: (a) 


committee functions and re 
relation to this bill have 
Amendments offered by 
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members of the minority arbitrarily 
denied any consideration; () critical phases 
of the recommendations were 
deliberately bypassed in committee, and re 
served by the majority for consideration on 
the floor; (c) further amendments were 
withheld from committee consideration and 
action, although individual majority amem 
would them 


were 


President's 


bers announced they 
on the Senate floor 


pre yp se 


“3. The bill itself is a product of haste 
and expediency Various sections of it do 
not have the support even of certain mem 
bers of the majority who voted in favor of 
These members of 
right to 


reporting the measure 
the majority openly 

oppose some of the major provisions of this 
bill and amend others when it reached the 
There are four separate 


reserved the 


floor ot the Senate 
concurring reports in the so-called majority 
report. Only two present members of the 
committee signed that report without writ 
ten reservations.” 


On May 7, Senator Hill moved to recom 
mit the bill to the Labor Committee. Tli 
gist of the Senator’s argument in the ensu 
appears in the 


ing debate on the motion 


following sentences 

“The chairman [Senator H. 
Smith of New Jersey] felt it was his re 
sponsibility to insure the reporting of a bill 


Alexande 


that rubberstamped the President’s recom 
mendations 


“T submit that for the majority to forbid 
the minority to offer amendments is an 
abuse of authority 

that for the majority to 
right to offer amendments 


“T also submit 
forbid itself the 
is a surrender of authority.’ 


’ 


Senator Smith and other majority com 
mittee members strongly defended the 
method by which the bill had been reported 


out. Senator Homer Ferguson of Michigar 
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pointed out that the proposed changes were 
“a part of the labor-management program 
of the administration and the Republican 
leaders of Congress, and in that respect they 
deserve to be voted on on their merits, rather 
than to have the bill returned to the com 
mittee.” He added: “Certainly it would be 
a waste of the time of both the Senate and 
the committee to recommit the bill and to 


ask the committee to consider again the bill 


and the amendments. So, instead let us 
vote on the bill and the amendments, and 


vote them either up or down.’ 
roll was called and the yeas and 


Senator Hill's 
50 to 


\fter the 
were counted, motion 
to recommit 42, with 
four Senators paired and not voting, mak- 
ing the actual vote 52 to 4 The 48 Demo 
crats in the Senate voted solidly to recommit 
the bill. They were joined by Independent 
Morse of Oregon and three Republicans, 
and Young of North Dakota and 
Nevada. Such Democratic una 
labor without 


nays 
was agreed to, 


Langer 
Malone of 
nhigmnity on ia 
precedent for many years 


matter Was 


\fter the Senators Holland of 
Florida and Malone of Nevada made it clear 
that labor-manage 

ment The 
latter futilely inserted 11 pages of data on 
labor law into the Congresstonal Record 
Later, 


decision, 
they wanted control of 
relations returned to the states 


state 
at this point in the 
other business was under 
postscript to the 


proc « edings 
while discussion, 
there 


May 7 ( 


was a event The 


ongressional Record reports it as 


follows 
“Mr. STENNIS I make the 
order that the entire Senate is out of order 


Members ol the Sen 
Chamber 


pomt ot 


Persons who are not 
standing around in _ the 


conversations 


ate are 
and using the 
Asa Member ol 
point that only the 


carrying on 
Chamber as a social spot 
the Senate, I 
P ling Offic ] 

residing cer can remedy a situation ot 


make th 


that kind 


“The VICE PRESIDENT. ‘Fhe point ot 
order is well taken Phe Chair 
to the Senator from Mississippi that most of 
was caused by Members on 

congratulating the 
Johnson of Texas | 


pomts out 


the disturbance 
aisle 
leader [M1 


will be in order 


his side of the 
minority 


The Senate 


May 10, the 


dilemma was 


The House gives up.—On 
laft-Hartley 
President's legislative con 


subject of the 
discussed at the 

Senator Smith appeared resigned 
death of his bill. Speaker of the 
Martin that the House 
Committee will not bother to report 


rerence 
to the 
House 


Labor 


indicated 
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In spite of gains in nonfarm em- 
ployment in April, Census Bureau 
figures showed that about 700,000 
fewer persons than a month earlier 
put in a work-week of 35 hours or 
more. —Department of Commerce 





out its own bill, and plans to take up such 
a bill on the floor of the House 
parently abandoned 


Meanwhile, 


bor looke d upon 


victory for their side 


were ap 


spokesmen for organized la 


the Senate’s action as a 


Brownell Proposes 9(h) Substitute 


\ law to liquidate 
Communist-controlled 
cluding labor unions, 
Attorney Brownell 
3427, would utilize the 
versive Control 
dominated by 


providing machinery 

organizations, in 
has been proposed by 
lhe bill, Ss 


Sub 


General 
facilities of the 
Board to 
“Communist-ac 


Activities ferret 


out unions 
groups and deny them access to the 
It would 
National 


requiring non-Com 


tion” 
National Labor Relations Board 
Section 9(h) of the 
Labor Relations Act, 
munist affidavits from 
make use of NILLRB facilities 


also repeal 


unions wishing to 


3428, would 
irom access 
indi 


A companion measure, 5S 
President to “bat 


facilities 


authorize the 
to any 
viduals as to whom 


defense facility o1 


there is reasonable 


they may engage in sab 


other 


ground to believe 


otage, espionage or subversive acts.’ 


The bills 


Senate 


House and 
Brownell 


House 


were sent to the 
letter 


they had 


from Mr 


White 


with a 


which stated that 


approval 


House Committee Acts 
on Social Security 


meetings on the proposed 
Social Security Act 


May 17 by the 


( omimiuttec Lhe 


Executive 
amendments to the 
H. R. 7199. were begun 
House W avs and \leans 
proposal is entitled: “A Bill 
Security Act and the 


Code so as to extend coverawe 


to amend the 


Social Internal Rev 


enue under 


the old-age and survivors insurance pro 
gram, increase the benefits pavable there 


under, preserve the imsurance wh of 


disabled individuals, and increase the amount 
of earnings permitted without loss of bene 


fits, and for other purposes.’ 


The bill was introduced by Representa 


tive Reed of New York on January 14, 1954 
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Foremen as Management 


Building Up the Supervisor's Job. Manu 
facturing Series No. 213. American Man 
agement Association, 330 West 42nd Street, 
New York 36, New York. 1953. 35 pages 
$1.25. 

The rapid growth of unions after the pas 
sage of the Wagner Act in 1935 made life 
supervisor who was 
hiring, firing, 


miserable for the line 
accustomed to authority in 
and setting wage rates. The uniens stripped 
} power, and the union 
man” to 


him of much of his 
steward replaced him as the “big 


the workers on the assembly line 


But now the pendulum is swinging back, 
according to the four authors of this booklet 
The three company officials and the college 
president who prepared the papers in this 
study recommend these proposals to strengthen 
the supervisor’s position 


(1) The 


so as to reflect 


foreman’s job must be defined 
reinforce the that 


He should parti 


and fact 


he is part of management 
negotiations, or in setting 


cipate im unron 


wages and hours if there is no union 


(2) He 
is to get the 


should be a good manager if he 
maximum 


attention 


return out of his 


position: take away from hours 


of work, holiday pay and wage differentials 


and the assembly 


between the supervisor 


worker in fixing compensation; concentrate 


on successful accomplishment of the key 


responsibilities of the foreman’s job. 


(3) Top-level management should develop 


a program of two-way, face-to-face com 


munications with 
which all levels of supervisors participate, 


foremen. Discussions, in 
are effective 

The 
think and act as management, according to 


Earle E. 
460 


supervisor must be made to feel, 


Langeland, vice president in charge 


of production of the American Maize-Prod 


ucts Company. 

“Somehow—and I do not myself see very 
clearly how it can be accomplished—we must 
learn how to let our foremen assume a larger 
part in the decision-making process, which 
he said, 


is the heart of managerial functions,” 


The published in 
were presented at the Fall Manufacturing 
American Management 
October 28-30, 1953, in 


papers this pamphlet 


Conference of the 
held 


Association, 


Philadelphia 


Dilemma in California 


The Impact of a State Disability Act on 
Insurance Companies: A Study of the Cal 
fornia Experience. Research Monograph No. 
71. John S. Bickley Business 
Research, College of Commerce and Ad- 
ministration, The Ohio State University, 
Columbus, Ohio. 1954. 44 pages 

The enactment of compulsory unemploy 
ment compensation disability insurance leg 
islation in the State of California added 
one more type of coverage to the program 


Bureau of 


of economic benefits for its workers. 


This was by no means a new type of in 


surance. Private insurance companies had 


been writing 
years with policics designed to protect the 


similar coverage for many 


worker from the financial stress that might 
accompany the period of unemployment fol- 


b 


either on or off the jo 
however, 


lowing his injury 
\ new competitive situation arose, 
between the private companies and the state, 
warrants careful observation on the 
similas 


which 
part of other states contemplating 


legislation. 


Mr. Bickley points out that, from the out 
set, the private companies were placed at a 
unemployment compen 


fund. 


disadvantage. The 
disability act 


June, 1954 e 


sation created a state 
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J Ne 
this fund and with insurers on 
the same premium—a tax of 1 per 
the first $3,000 of wages, per employee, in 
which 
compensation 


private companies had to compete wit! 
the basis of 
cent ol 
firms were qualified for unemploy- 
ment Further, when the act 
became effective, all employers were auto 
matically included under the state plan. 
The private companies, then, if they wished 
writing 
attractive benefits 


effectively in this cov 
to offer 


available 


to compete 
had more 
than those under 
Under these conditions, private insurers had 


to take 


erage, 
the state plan 
into consideration the increased 
costs incurred in writing this type of cover- 
were involved in_ the 
offered; 
gaining the 


age Higher 
liberal 
were raised in 
tion necded to compete with the state plan; 


costs 


more benefits selling ex 


penses recogni 
and the costs involved in the acquisition of 


new policyholders became greater since it 
necessary to win the 


from the 


was now prospective 


away state 
plan. The 


subject to these costs—nor 


insured omnipresent 


state fund, of course, was not 


was it subject 
10 taxes on the premium contributions received 

Certain solutions are, nevertheless, avail 
able Mr. Bickley says that the 
little brighter than the 
ratios seem to indicate. California law does 


prospects 
are a current loss 
make adequate provision for the 
unemployment 
field, Sue 
cesstul competition against the state plas 
then, on the [ 


msurers to adopt 


operation 
of private insurers in the 
compensation disability insurance 
willingness of 
which 


must depend, 


private measures 


experience fi 


By and large, 


this 


as proven successful 


profitable underwriting in 


line of insurance will rest on discrimi 


nating sales activity, selective underwriting 


and enlightened management 
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Like 
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secondary boycott restrictions ” 
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0 much to exp 


verything else in 
ntroversial question 
subject 

ut clearly 


makes 


"The question has 


‘whether this section of 


Books . . . Articles 
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movement of turning the 
back to 1930. In other 


to strike, the 


hands ot the 
words, has 
labor 
its bargaining demands 
Section 8(b)(4)(A) 


chiet we apon 
entorce 
curtailed by 


“Clearly,” he replies, “the answer is no 


to both queries.” 

The article is not as one sided as this 
Notice is taken of 
the section which is “manitestly 
labor Torbert, “Section &8(b)(4) CA) of the 
laft-Hartley Law \ Study in Statutory 
Interpretation,” Rutgers Law Review, Spr 
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long 


implies application of 
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Politics 


Unions have been criticized because 
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complaints 


ot their political action 
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Nave a 


such ultra vires to 


that the 


that activity 1s 


rank and file never 


to make their wishes known. Two 


faculty members of the University of Ih 
what one 


about 


recently set out to 
rkmen_ thought 
Ihis 


had to say 


mcasure 
Tt union We 
politics paper is a report 


the men 


authors concluded, 


ind-file 


summary,” the 


clear that rank members dis 
about 


Many 


not convinced that their unton shou 


agree among themselves union ac 


itv in politi members 


active in politics at all 


he authors expres 
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Meetings of Labor Men 


Ninety-sixth Annual Convention, Inter- 
national Typographical Union.—Local No 
30 of St. Paul, Minnesota, will be host to 
the convention this year, August 14-20 


CIO Conventions.—June 1: Oil Workers 
Special Convention, Hollenden Hotel, Cleve 
Ohio. June 7-10 State 
IUC, Civie Auditorium, Rapids, 
Michigan. Tennessee State IUC, Memphis, 
Tennessee, June 12-13: Vermont State [UC, 
Barre, Vermont. June 14-18: Furniture 
Workers, Hollenden Hotel, Cleveland, Ohio 
June 19-20: Maine State IUC, Belgrade 
Hotel, Belgrade Lakes, Maine. June 21-25 
Communications Workers, Civic Auditorium, 
Cleveland, Ohio. June 26-27: Washington 
State CIO Council, Aberdeen, Washington 


land, Michigan 


Grand 


Sixth Institute on Industry-Liberal Arts 
Exchange, Michigan State College.— Thx 
College English Association, with 300 of the 
nation’s top academic and business leaders 
participating, will hold this vear’s institute 
at Michigan State College's Kellogg Center 
and the Oldsmobile plant, Lansing, Michi 
gan, for two days beginning June 24, Theme 
of the conference: “Reducing the Gaps” 
meaning “the gaps that most 
desirable cooperation between industry and 
liberal education for the mutual benefit and 
according to Dr. Max- 
English 


prevent the 


the common good” 
well H,. Goldberg, 
at the University of Massachusetts and in 


protessor ot 


stitute director 


American Arbitration Association Con- 
ference, Illinois Institute of Technology.— 
One of the highlights of the conference in 
Chicago on June 2 will be an address by 
Whitley P. McCoy, director of the Federal 
Mediation and Conciliation Service, entitled 
“What's Ahead in Collective Bargaining in 
the Nation.” 
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Fifth Annual National Forum, American 
Trucking Association, Inc. — This 
will be held on June 21 


vear’s 
forum at Dallas, 
Texas. 

Wisconsin State Council of Machinists. 
The council will hold a conference at Wis 
consin Rapids, Wisconsin, on June 5 


Union Establishes 
“Court of Appeals’ 


AFL Upholsterers choose board to hear 
protests of union-imposed discipline. 


An independent “court of appeals” has 
been organized by the Upholsterers Inter 
national Union, AFL, to enable disciplined 
members to protest dismissal, fines or other 
punishment imposed by the union, Details 
of the program, designed to bring internal 
democracy to the union, were announced in 
Chicago on May 16 by Sal B. Hoffman, 
president of the 55,000-man group. He de- 
scribed the tribunal as “a means of insuring 
the fullest protection of the 
rights of union members.” 


democratic 


final and 
protesting 


Decisions of the board will be 
union 


that in 


and the 
expulsion 


binding on the 


except cases 


member, 
where dismissal from the union is upheld 
by the board, the member may appeal to 
the international’s convention 
Authorization for the system was granted 


at the convention of the union last June 

President Hoffman executive 
board of the union chose Archi 
bald Cox of the Harvard Law School, former 
chairman of the Wage Stabilization Board, 
Other members in- 
former NLRB 
Dean of 
Adminis 


and the 


Pre fesse i 


to head the tribunal. 
clude Paul M. Herzog, 
chairman and currently 
School of 


Labor Law Journal 


assistant 


the Graduate Public 


June, 1954 e@ 





Brown 

Order 
Nathan 

Wiiscon 
WSB 


Benton Gillingham, 


Rey Leo ¢ 
Social 


Harvard: 
Institute of 


trate tl at 
director of the 
at St Protessor 


Louis University; 


P. Feinsinger of the University of 
sin School of Law, 


Prote SsSor J 


also a tormer 
chairman; 
assistant director ot the University ot 
Washington's Institute of Labor 
Rev. Dennis J. Comey of the Institute ot 
Industrial Relations, St. Joseph’s College, 
Philadelphia; Clark Kerr, chancellor of the 
University of California; Judge Curtis J 
sok of the Philadelphia Court of Commo 
Pleas; Joseph D 
chairman of the Parole Commission o 


the State of Hlinois 


Economics ; 


and Lohman, former 


(For a discussion of intraunion discipline 
the article by Professor Ornati 

of the New York State School of Industrial 
Labor Relations, Discipline, 


(oscar 
and “Union 
Minority 
uled for 


Rights and Public Poli v,”’ sched 


appearance in this JoURNAL soon.) 


Real Earnings in USSR 
Still Below 1928 Level 


Purchasing power of workers in Soviet 
Union appraised by BLS. 


The latest in a series of price cuts in the 
April 1, 1954, still 
workers below the 
food 
analysis of 


leaves 
1928 


Soviet Union, on 


real earnings of 
terms ot purchasing power, 


Soviet 


level, in 
according to an prices 
and earnings by the Bureau of Labor Statis 
tics of the United States Department ot 
Labor The study 
price cut in April, 1953, has been brought up 
to date. It that the toiler in the 
worker’s “paradise” is only a little bette: 


off than last vear in terms of his food dollar 


made after a similar 


re veals 


The year 1928 is used for comparison, 
was then that the Soviet level of 
point. “A 


employed at 


because tt 
degree ol 
private capitalism that 
and peasants had not yet been forced 
plans, 


living reached its high 
was 
time, 
onto collective farms 
first introduced in late 1928 and emphasiz 


The five-vear 


ing the expansion of heavy industry, started 
a decline in the standard of living 
available data re 


Soviet 


latest 
averare 


Analysis of the 
veals that the worker has 
to work about 43 per cent longer in 1954 
did in 1928 to buy the weekly food 
work 


than he 
supply. Specifically, he now has to 
about 53 per cent longer to buy a pound ot 
bread, 43 per cent longer to buy a pound ot 
beef and 244 per cent longer to buy a quart 
than they 


available 


Potatoes are cheaper 


1928. but 


or milk 


were in they are rarely 


in stores 


Rank and File 


Viet Wo ker 
ot a tamily ot tour 
per cent ot his 48 


money to buy the seven basi 


(bread, potatoes bee butter ae 


and sugar) quantities which the aver 


Moscow wage-earner family purchased 
1928. The LS report said that this helps 


to answer the question of why an exceptionally 


high percentage of Soviet women have t 


the hore 


vork outside 


May Day and the Iron Curtain.—Secr: 
Mitchell, speaking on May 1} 


remarks com 


ary oft Labor 


made the following aring tree 


labor to that in Communist nations 


“Freedom is the essential raw materia 


vithout which neither prosperity nor peace 


be achieved 


Put vith torced labor, forced thought 
and torced unity no nation can find lasting 
prosperity nor can the world find enduring 


fl 
peace 


t the tree orld. be 


come so concerned about the enslavement 


of large masses of people as evidenced by 
the thousands of forced labor camps im th 


world 


Communist 


“This is whi ve abhor the tyrannica 
which deny the in 
thought 


these tree 


Systems Of government 
freedom of association, 


substitute for 


dividual 


and action and 


doms abject fear and blind obedience 


why we condemn so-called 


“This is 
worker organizations in the Communist 


which are the result of forced unity 
lead to 


shops, and low 


world 


and which excessive work norms 


sweat living standards 


best test of the 
they 


‘For the workers, the 


adequacy of the system under which 
live is the real earnings that workers enjoy 


While the standards ot 


world 


under the system 


living of workers throughout the free 


have steadily improved in recent decades, 


is a statistically proven fact that real ear 
ings and food purchasing power of workers 
in the Soviet Union today are considerab] 
below the i928 level. The Russian workers 
longer today than u 


43 percent lonwe 


must labor 53 percent 


1928 for a pound of bread 


lor a pound of beet; and 244 percent long 


for a quart of mill 


“When forced labor 


exist anywhere, 


forced thought ane 


torced unity they threates 


Iree people everywhere This makes us al 
disturbed not only 
but as a nation, about the 


We have seen how the 


the more as human being 
world menace ot 


communism absorp 
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tion of once free countries by Soviet Com- 
munism has decreased the living standards 
of the 
‘I he 


were 


those unfortunate lands. 
which 
Euro- 
areas oft 
further 


workers in 
countries of Eastern Europe 
bread baskets of the 
blighted 
desperation, If 


once the 
continent are now 
hunger, want and 


proof is required we need only look at the 


pean 


dramatic contrast in workers’ living stand 
ards in Eastern Germany under Communist 
and Western Germany in the 
The spontaneous and courage 


workers 


domination 
free world 
ous uprising of Eastern German 
last June was an outcry of protest of des- 
privation and 


perate workers against loss 
of freedom. 

“This is a time for people all over the 
world to re-dedicate themselves to the high 
principles of humanity—to the recognition 
of human dignity, and the basic freedoms 
there can be no prosperity 


without which 


and peace 


CIO and AFL Approve 
No-Raiding Agreement 


June 9 is the date set for putting into 
effect the plan to end jurisdictional 
disputes. 


The ClO and AFL have agreed to put 
the long-discussed no-raiding agreement be 
tween the two federations into effect. The 
ClO executive board voted to approve the 
pact even though one giant union on each 
side has withheld) approval—the CIO 
Steelworkers and the AFL AFL 
Meany has announced 
agreement will be in effect) on 
June 9. AFL and CIO Peace Committees 
will that date in Washington to 
subscribe to the pact. Both Meany and 
CIO President Walter P. Reuther will at 
tend. 


leamsters. 
President George 


that the 


meet on 


Adoption of the agreement is widely 
looked upon as the first 
ward the merger of the 
since the CIO seceded from the parent or 
ganization in 1937 under the leadership of 
John L. Lewis, United 


Mine Workers, now an independent union 


concrete step to 


two federations 


president of the 


Meanwhile, unions at a lower level con 
tinue efforts to stave off jurisdictional dis 
putes among themselves. The 
and Upholsterers entered into an agreement 
dated February 17, 1954, defining jurisdic- 
tion of each union and providing for mutual 


‘Teamsters 


aid in organizing and negotiating activities. 
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The Machinists and Plumbers signed a 
“memorandum of understanding” on April 
29, 1954, defining work jurisdiction of the 
unions and establishing machinery for set 
tlement of disputes between them 

officers of 100 
AFL unions met 


“unanimous 


\ special conterence ot 
national and international 
in Chicago recently and gave 
and enthusiastic approval” to a plan for the 
peacetul settlement of jurisdictional dis 
putes in “the AFL family,” according to the 
AFL News-Reporter of May 21. The item 
said 

“The up on an en 
tirely voluntary that sub- 
scribing unions involved in a jurisdictional 
dispute shall first try to settle their differ 
ences by themselves. If that fails, the AFL 


will name a mediator to try to bring about 


three-poimt plan, set 


provides 


basis, 


agreement. 

“Should that also fail within a specified 
time limit, the dispute will be submitted 
to a single, impartial arbitrator 
the president of the AFL trom a 
the Executive Council Phe 


will be final and 


chose nN by 


panel 
designated by 
decision of the arbitrator 


binding on the disputing parties.” 


Time Short on Gl Bill 


Post-Korea veterans must begin school 
this summer to take advantage of bene- 
fits, VA announces. 


starting in June, will 


thousands of 


sche |, 


Summer 
provide the last chance for 
post Korea veterans to Start training under 
the Korean GI Bill, the Veterans Adminis 
tration has announced 

All Korea veterans who were discharged 
or separated from service before August 20, 
1952, at once or be 


foreclosed 


training 
‘They enroll in, 
approved traiming 
For veterans who fail 


must begin 


must and actu- 


ally begin, an program 


prior to August 20. 


time, the chance to train will be 


to act in 


gone for good, the announcement said 


schools are in session on 
that 
Start In 


summet 
August 20, so 
veterans must 
benefits, the VA explained 


Few 
¢ ligible 
thei 


most of the 
June or lose 


Veterans who were separated trom the 


service after August 20 have two years from 


the time of their release to begin training 


The deadlines apply to veterans electing 
to take their training on the job, as well as 


those who choose to go to schoo] 
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The Cover: 


More Automotive Than Atomic... . 


Quk TIME was dubbed the 
\tomic Age soon after the 1945 loosing of the atomic bomb 
on Hiroshima. Lut, fearful as it is, the bomb and its more 
destructive offspring have had a relatively small effect on the 
world when compared with the internal combustion engine 
moving a steel and glass box on four rubber-tired wheels 
the automobile. It is not even impossible that the most impor 
tant use of atomic power in yeass to come will be to furnish 
energy to drive motor vehicles. The verdict of history may 


finally be that this is the Automotive Age. 


A BOUT 75 million motor vehicles 
are in use in the world today Passenger car registration 
jumped 51 per cent from 1940 to 1951, and truck registration 
increased 101 per cent in the same period. The impact of the 
motor vehicle on the American economy is especially for 
midable because we have 76 per cent of the world’s passenge! 
cars and 51 per cent of its trucks. One out of every six busi 
ness enterprises in the United States is automotive, as is one 
out of every eight of its tax dollars (1951). Growth of the 
industry here has been phenomenal. In 1900, there were 8,000 
vehicles registered; in 1922, 10,704,076; in 1929, 23,060,421 ; 


and in 1952, 43,894,000. 


rn 

Pur biggest automotive news 
this year is the changeover from a seller's to a buyer’s market 
emphasis on beauty and convenience is being stepped up to 
meet competition and to tempt increasingly discriminating 
buyer laste especially that of the ladies Kesearch in body 
design and color choice is being pointed more and more at 
pleasing the fair sex. The cover shows a craftsman examining 
varicolored models to decide which hues will be offered to the 
public \ close watch is kept on clothing fashions to see which 
colors are most popular. A generation ago, most cars were 
black or other dark colors. Today, they come in scores of 
shades, including two-, three- and four-color combinations 
The most popular is light blue. Students of public tastes i 
color contend that bright shades are preferred in periods of 
prosperity Residents of the sunnier states, notably Florida 
Texas and California, also lean toward bright-color preference 
California, incidentally, is the No. 1 automobile state; it has 


nearly a million cars more than New York Stat 


Photograph by United Press. 

















